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APPEAL No. I/A61/2000-EX[SM)]
{Avistnz out of Oeder-in-Appeal Noo 299 1w 301-CEAPPLNOIDAZY
dated 3071072009 passed by Commisgioner of Cenlral Excise & Customs

(Appenish Noida)

Far agproval and signature:

lrf-;l_f{m"i.)lu Mr. Anil Choudhary, Member (Judicial)

SWhether Press Reporter may be asilowad to
the Qrder for publication as per Rule 27 of the

CESTAT (Procedure) Rules, 19827
P20 Whether iU would be released under Rule 27 of - Yes
the  CESTAT  (Procedure)  Rules, 1982  for

Cpublication in any suthoritative report or aot?

C30 W o their Lordships wish (o see the fair copy | Seern :
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Date of Hearmg & Date of Decision: U200 0




N v, Appead Noo foaicld

Per: Anil Choudhary
The present appeal is Gled by the appellant, M/s Som

N AR LS .y

AroTanics Order - Appead

SIDA/ 2000 dated 30/10/2009 passed Dy

01 CEAPPL,

Comunissioner of Centrai Excise & Customs {Appeals), Noida.

Rl

pu—

The issue e apneal by the appellantassessed,
[ W % -

o1 manuiacturer of Pan Masals & Gutkaba - falling

Ll

Shapier 24 of e Cenvral Exoise Tarill Act, 1985, the

fmet sy the  appellanl-gssessor wWas under normal levy

under Scetion 3 ool the Act, wlhiether Revermae could

ove estimated clandestine production an tha bhasis of some

(e apsellant was operating their factory for
|3 [ Pl -

L

information t
ahout 12 hours instead of the stated 10 hours in the

i

Adeclaration  and  acenrdingly could  have estimated  the

aroduction or excess production during the addidonal 110

T

ates and accordingly demand dody on the same.

2 The Weiel facts of  the  case  are At il

Appelani-assessee are engag s in manuizcture of Pan Masaia

f Cutliha, was payving tax under the provisions of Secuon 3 of

e Act, based on actual production. N erms of Circular No.

*the appeiant submiited

1607/ CX dated 77087200

s deciaradon to the Revenue dated 11709/ 2007, staung that
che fotal number of 81 pouch machines are installed n the
factory premises, out of whichs 48 are running and remanming

machines may  be  scaled.  Average number of pouches

sroduced by cach machine is approximately 4800 pouch per
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depending  on speed,

nour which were vary {¥/-
Generally, they run one shift from G oaan. to 7 oparn, {10 hours
including one hour of Junch break. The factory was closed on
Sunday as weekly off. Therealter, an inspoction by Reverue

took place in the factory premises ar §opam. on 18/ 10720067,

As per, Panchinama, dated 18/ 10/ 2007, it was seen tha hie

A

Anandi Prasad, was available at the spot and his sratement

was recorded, who stated that they run the factory from 8
hours to 20 hours everyday and on the date of mspection e
production was started at 8:30 hours. As o per phivsicast
verification made stock of Gutkha was 61 running bags af

T = W O AN S DI pogl

308 Poily pouches containing 35 pouches of MRP aid bl

runming bags of 308 Polly pouches containing 55 pouche

Rs.1 MEP. Accordingly, Revenue concluded that ihe faclory

1.

was running and manufacturing for 110 NPINULCS MOre Cact

!
. f . . . - I [ i . o H -
day,  then  their declared  number  of  woerkimg  bours,

Accordingly, on the basis of production capacity as stated, i
wag  estimated  that the appellant 1s  manufacturing 70
pouches per minute and multiplied with 110 rminutes for 43
machines, worked out extra preduction and/or clandestine
production at 3,69,600 pouches per day. On such calculation
of clandestne manufacture, the Revenue formed reasonable

neliel thal the goods manufactured in the extra tirme, thal s

e
b

500 pouches of Guikha bearing MIRF, vatued at




were meant Jor suwrreptitious removal without

pavment of dury and the same was delained under seizure

reme dated 287037 2008, Subsequently, Show Cause Notice,”

wing  ssued  on the  aforementioned

among others, and 1t further appeared that the

Eowera oo zoods by operating for

minutes dailv for lasi one month excopt Sunday in

comravention  of  Chreular Noo 85471272007 /00X, dared

Soand Trade Notiee No, & oof 2007

ST

dated 070972007, ssued by the Commissioner of Ceniral

Excise, Nowda, Accordingly, production for ene month proy o

that date of wvisit was estimaied for 20 workimg davs or

pouchest valued at R 78,62 4

P

A0/ -0 Accordingly, the appellant was

regutred o show cause as oo why the stock of 3.09.0600
pouches of MRP Re 1, vide saizure momo, dated 28763 /2008,

e not contiscated  mud o farther why not dury of

Rs.26,70 he net demanded and recovered along with

interest and huanher penalty was also proposed. The Show

Cause  Nouoe  was adjudicated on contest wvide

Grder-in-Ornginal, dated 19/703/2009, confiscating the seizad

pouchics  with option  io yedeem by paving  line o

Re 1,75.000/- and conformmg daty of Re.20,72.450/7- with

ierest and further penaly of Re 30,42,030/ - was imposed

unider Rude 23 iral Txeise Rules, 2002 read with 11AC

of the Cemral BExcise Act, 19440 Further penalty Rso 1 lakh
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was imposed on each of the partners and Shri Atul Kuemar

Agarwal, Being aggneved ihe appellant and s pariners

preferred appeal before td Corminissioner (Appealst who v
the impugned order observed that the dem arpgd s boen

concluded far a period of mie month - 26 d

whjci 18

Ty

the basis of actual position of stocks and operation ol

machines, bevond the declared durarion, Furiher ohserving

Ythat  the  appellant-agsessee have  noi contested  the

panchnama and further placed an affidavit of 8hrt Anand

Prasad - Labour Supervisor, his statement was rvecorded al
the time of inspection observing thar the alfidavit dared

1G /02 /2009, which is much after the ssue ol Show Cause

Notice on 03 /04 /2008 and accordingly the same was hield o

i

be not reliable. Both the demand and the penalty on the fnm

was confirmed, but the penalty on the pariners was deleted
peing uncalled for.

q, Being  aggrieved  the appellant finn is belore thiis
i
iR

-\\i

the relevant time there was no scheme of compounded fevy on

ribunal, The 1d. Counsel for the appellant have wrged that &l

the manufacture and clearance of Pan Masala "Guddha”
Further the Revenue have not found any discrepancy as is
evident rom the (acrs narrated i the show cause notice, i
the stock records and/or statutory vecords with the physical
stock found. Only on the basis of wild guess waork ihay the
appeliant have manufactured or being manufactured, fixing

sxlra gquantity of Pan Masala “Guikha” clandesunely, he




(i Fov. Appeal Noo 16100

demmand have been raised, which being without any hasls and

dated 07 708

les 2002 was anly for the puarpose of Reverue to gather

Doy b oy An Rl AT R EIELY T "\r'\ [N RN ]'} T
LS BSCSSCeE) TOEarQing o LI L

o machines installed and being operated, speed ol ihe

and/or estimated  produciion per prachne  par
hour, quantity packed in cach pouch, ote. The sand circular

1 af Ceniral Excise Rules, 2002 did not DU

i

-

s existence any compounded levy scheme and the whole

co is misconceived, as the demand have been

g
P

raiaec as il the comppounded lovy scheme was in {oroe.

Lrges that soon after Septem er Revenue vide Notification No.
390007 under powers conferved under Rule 15 of Central
Farise Pules, 2002 came out with a compound ed lovy schieme
an optional basts, This also proves and cstablishes that noe

compounded lovy scheme was invoked during the period priov

2007, Accordingly, the show cause s whaolly

misconceived, without any basis and the impugned demand

e [ to be set aside along with penaity.

o, Pl 1d. AR, relies on the impugned order and takes me

1 T . . . .. T - . - 3 —ra - : ’1 . -
throueh the Panchnamsa and seizare memao and reiteratgs the
: i

findings in the impugned order.
{ Having considered the Hval contentions, 1 iind that the

whaole demand have been raised by way of wild guesswork.
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The show cause notice does Mok disclose finding of any excess
slock, than declared stock inLhe statulory records. The whole
demand has been raised on the hasts of estmated exira

cope ol

minutes of production per day, which is heyvond the
the scheme of Act and the Rules. Accordingly, 1 set aside the

hmpugned order and allow the appeal. The appel

dntided to consequential benel
i

5

law.

ay, N acoeordance Wwith

i

(Dictated and provounced 1 Courty

Sd/-
(ANIL CHOUDHARY)
Member (jUDiCZAL)
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