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APPEAL No.E/200/2011-1X| D

(Arising  out of  Order-in-Original No. 34/Commi/LKO2010  dated
22/10/2010 passed by Commissioner of Central xcise, Lucknow)

M/s Durga Trading Company Appeliant
Vs,
Commissioner of Centraf Exeise, Lucknow Respondent

Appearange:

Shri Amit Awasthi. Advocate for Appeliant
Shrt Rajeev Ranjan, Joint Commissioner (AR}, for Respondent
CORAM:

Hon'ble Mr. Anil Choudhary, Member (Judicial}
Hon'ble Mr. Anif G. Shakkarwar, Member {Techunical}

Date of Hearing : 180372017
Pate of Decision : FRAZZ2017

Per: Anil Choudhary

The appellant, @ manufaciurer of Pan Masala/Guikha s In
appeal against Order-in-Oviginal No. 34/Commi/LIKO/2010 dated
22/10/2010 passed by Commissioner of Central Excise, Lucknow,
whereby duty has been demanded of Rs.3.25,00,000/- with interest
under Section H (1) of the Act,

2. The brief facts of the case are that upon jntroduction of the Pan
Masala  Packaging  Machines  (Determination  of capacity  and

collection of duty) Rules, 2008 (hereinalter veferred to as the Rules,
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on receiving the said order, the appellant immediately {iled a
representation on 24" July, 2008 stating that the said order is prima

facic wrong, stating therein that as per the said rules undey

Masala and Gutkha respectively under Secton 3A of the Act The
Government notified rate of duty per packing machine per month in
respect of Pan Masala & Guikha, and for determining the rate of duty
in addition to the number of machine, the factor determining the rate
of duty was the Retail Sale Price (RSP). The said Notification further
specified the factors for computation of duty payable on the goods and
further specified that the number of packing machines for the purpose
of computation of the amount of excise duty, specified in werms of the
Rules, 2008, 1t was also brought o notice that in response to the
appellants request dated 02/07/2008, 26 packing machines were
sealed on 03/07/2008. It was further urged that pursuant to physical
verification and supervision of the sealing and uninstalling of the
machines done on 03/07/2008, a copy of which report was also sent
by fax, duly acknowledged and pursuant to the sealing, the number of
operating packing machines in the factory were 18, that s 16 for
(_'}m.kha and two for Pan Masala all having MRP not exceeding Rs. 1.
Accordingly, it was also urged to rectify the order dated 17/07/2008,
determining the ‘Annual Capacity Production’ along with monthly
duty Hability taking into consideration, the [acts available on record.

3. Therealler, it appears, the revenue slept over the matter for

some time without acting on the said re-presentation or the objection
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dated 24/07/2008, and issued show cause notice dated 07/08/2009,
that is after ahmost one year, alleging therein that the appellant had
filed declaration on [0/07/2008 from which, it was apparent that 48,
packing machines were shown to be available in the factory, out of 43
machines 16 machines intended 1o be used in the manufacture of
Gutkha of Rs. 1.00 MRP per pouch and 2 machines mtended 1o be
used in the manufacture of Sada Pan Masala of Rs.1.00 per pouch.
The remaining 30 machines were shown as already sealed, 1t 13 further
alleged that in compliance to Rule 6(2) of the Pan Masala Packaging
Machine Rules, 2008, the Deputy Commissioner, Central Iixcise
Division-1 conducted verification on 16/07/2008 and during the course
of wverification and thereafter on investigation Jound that on
01/07/2008, there were 48 machines installed in the factory. Out of
these 44 machines were in operating condition in factory premises on
CO2/07/2008. therefore, Deputy Commissioner vide his vrder dated
17/07/2008 approved the installation of 48 machines on 01/07/2008,
being the maximum number of machines during the month of July, the
Retail Sale Price of the goods was Rs, 1.00 per pouch and that the
goods manulactured are Gutkha and Pan Masala. The show cause
further states that the appellant vide the representation dated
24/07/2008 to the Peputy Commissioner with a copy to the Range
Office ;fqt.tc&&d for review of the order dated §17/07/2008 for re-
determination of the capacity mainly on the grounds that by the
amendment vide Notification No.31/2008-CE(NT) dated 15/07/2008,

the Rules were made effective from 15/07/2008 which was not

@Q/&“\
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noticed by the Deputy Commissioner, Central Excise, while passing
the order. The determination of Annual Capacity should have been
done on heir declaration in 1'(-3543(:(:1 of 18 operating pouch packing
machines. The said submission of the appellant in their representation
dated  24/07/2008 appear lo be not correct, as the Deputy
Commissioner observing that the Pan Masa}é Rult-:..s, 2008 were made
effective from 0170 ;f'E(}(?S only by introduction of Notification
No.30/2008-CE, and amendment vide Notification No.31/2008-C:
pertains 1o only some of the Rules specifically mentioned therem,
which were to be made effective from 15/07/2008. The notice fusther
observed that on serutiny of ER-1 returns for the Month of July-2008
iowas found that duty paid, amounting to Rs. 2 Crores, on 16
machines of Guitkha and Rs.1R8,50,000/- on 02 machines of Sada Pan
Masala {total Rs.2,18,50,000/-) an 15/07/2008 vide Form-2 have been
paid. The said duty is not in accordzuﬁ:e with the Pan Masala Rules,
2008 and as per the order of the Deputy Commissioner dated
17/07/2008, in which order, the appellant was required to pay duty of

R$.5,75,00,000/- (at the rate of 12.50 lakhs per machine on 46

machines and 9.25 on 02 machines or Rs.18,50,000/-. Whereas .

appeliant have paid Rs.2,18,50,000/- and thus the duty short paid 15
Rs.3,75,00,000/-. Accordingly, the said amount was demanded along
with Interest and further penalty was also proposed under Rule 17 of
Pan Masala Packing Machine Rules, 2008 read with Rule 25 of the

Central Ixcise Rules, 2002,

PaN
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4. The said show cause potice was adjudicated vide the impugned
Order-in-Original by learned Comnussioner, who was pleased wo drop
the demand of Rs.30,00,000/- bemg demanded on 04 packing
machines which were admittedly out of order and sealed prior to
01/07/2008, and further confirm the demand f{or the balance 44
machines amounting 1o R$.3,25,00,000/- and further pleased to drop
the proposed penalty. Being aggrieved, the appellants are before this
Tribunal.

5. . tThe leamned counsel for the appellant Mr. Amnt Awasthi has
pointed out that the very hasis of show cause notice 1s wrong and
vague. Firstly, it is evident from the order dated 17/07/2008
determining the Annual Capacity of production that there is no basis
of the said order, by which the declaration made by the appellant, that
they intend to operate 18 packing machines, have been rejected. The
corder says hal alter making necessary inquiry mcluding physical
verification, but no such report s referred or brought on record,
neither any show cause notice jssued to the appellant. Further, in the
show cause notice dated 07/08/2009, also mn para-3.2 it 1s mentioned-
whereas in compliance to the Rule 6(2) of Rules, 2008, the Deputy
Commissioner conducted verification on 16/07/2008 and during the
course of verification and therealter on investigation found that on’
01/07/2008, there were 48 machines installed in the factory. The
learned Counsel says that this averment in the show cause notice is
prima-facic wrong, having no basis. The learned Counsel further

points out that no such inspection report as alleged, dated 16/07/2008.



R L N RS A

7 APFEAL Mo 007 2000
EXDE

Have been made, relied upon document, as is evident from the list of
RUD. Thus, the very 1"(.}1111(131101'1 of the show cause notice being non-
existent, the show cause notice is not sustainable and the impugned
order 1s it to be set aside. The learned counsel 1_“u|'lhe|'.rcf:'ers o
Section 3A of the Act, wherein in Sub-gection *17°, it Ig provided-
“Notwithstanding anything contained in Section 3, where the Centra
Government, having regard 0 the natre of the process of
manufacture of production of excisable goods of any specified
description, the ex-extent of evasion of duty in regard to such goods
or such other lactors as may be relevant, is of the opimon that it is
necessary 1o safeguard the interest of revenue, specily, by notification
iy the Official Gazette, such goods as notified goods and there shall be
levied and coltected duty of excise on such goods, In accordance with
the provisions of this section”. Further, Sub-section 2 of Section 3A
provides — “where a notification issued under Sub-section (1), the
Central Government may, by rules -
{a}  provides a manner for determination of the annual
capacity of production of the factory, m which such geods are
produced, by an officer not below the rank . of Assistant
Commissioner of Central [Zxcise and such annual capacity shall
be deemed to be annual production of such goods by such
factory; or
(by (1) specily the factor relevant to the production of
such goods and the quantity that is deemed to be produced by

use ol a unit of such factor, and (ii) provide for the
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determination of the amnual capacity of produciion of the
factory in which such goads are produced on the basis of such
factor by an officer not below the rank ol  Assistant
Comunissioner of Central Excise and such annual capacity of
production shall be deemed to be the annual production of such
g,oodé by such factory:
provided that where a factory producing notified goods s in
operation during a part of the year only, the annual production
thereof shall be caleulated on proportionate basis of the annual
capacity of production: provided further that in a case where the
factor refevant to the production is altered or modified at any
time during the year, the anpual production shall be re-
determined on a proportionate basis baving regard to such
alteration or maodification.
0. The learned Counsel further states that the order dated
17/07/2008 passed by the Deputy Commissioner determining the
annual capacity of production is prima facie wrong, and in confhict
with the provisions of Section 3A of the Central Excise Act. Inspite of
the admitted facts, as is evident from the show cause notice, that 26
machines were sealed on 03/07/2008 at 9:30 AM and 04 machines
were lying sealed prior to 01/07/2008, totaling 30, there remained
only 18 packing machines which were intended to be operated and the
said fact have not been found to be wrong or mis-declared by the

Department, In this view of the matter, both the order dated
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17/07/2008, as well as the impugned order are bad and {it to be set

aside.
7. The learned AR, for revenue have relied on the impugned
order.
3. Having considered the rival contentions, we find that the show

cause notice is vague and contradictory. There is no allegation i the
show cause notice that the declaration dated 10/07/2008 was found to
be mis-declared or more numi)lel' of packing machines were found to
be i operation m contrast 1o the declaration, Further, we {ind that as
alleged in the show cause notice 1s that there was an inspection and
\"Cl'ifv!(}z-lli()l;t in the factory on 16/07/2008 of the appellant, is also
without any basis, as no such document have been brought on i‘E-C-OI‘d,'
as the relied upon document. We also find that the sealing report of 26
packing machines on 03/07/2008 is an admitted fact not disputed by
revenuc. We further find that the Jearned Commissioner have also
accepted the ceiling of 04 machines prior to 01/07/2008 and dropped
the duty demand on such 04 machines. We also find from the
operative part of the impugned order that the learned Commissioner
have stated that the new scheme of compounded levy was introduced
with effect from 01/07/2008. The levy was in its nascent stage when
the contraventions wok place, and it can also not be denjed that the
assessee promptly informed the Department and requested for seai‘itng
of machines, as early as on 02/07/2008, which they did not intend 1o
operate. There is also no case of suppression or willful mis-statement

with mtent to evade payment of duty. In the same breath, the learned
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Commisstoner further observed- having regard to the facts and
cireumstances of the case, while admitting that the contraventions of
provisions of law took place, 1 am of the view that a lenient approach
s warranted. Thercafler, the leamed Commissioner concludes that
appellant 1s liable o pay duty for the whole month of July, on 44
packing machines, amounting to Rs.3,25,00,000/-

9. I view of the aforesaid findings and the anomalies in the show
cause notice and the factual crrors, both i the show cause nouce and
tn the order dated 17/07/2008 for determination of annual capacity,
and in the impugned order by the Commissioner, we find that these
are not sustainable.

10, Accordingly, we set aside the impugined order dated 20"
October, 2010. We alse set aside in part the order of annual capacity

determination dated 17" July, 2008, The appellant shall be entitled for

consequential benefits in accordance with law.

(Dictated in Court)

-Sd/- -Sd/-
{ANIL G. SHAKKARWAR) _ {ANIL CHOUDHARY)}
Member (TECHNICAL)} _ Member{JUDICIAL)
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