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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No, 1

APPEAL No.1/217/2009 & 52159/2015-EX{1IB]

{Arising out of Order-in-Original No. 42/ COMMR/NOINDA2008  dated
11/10/2008 & TO/COMMRNOIDA-L2014-15 dated 27.02.2015 passed by
Commissioner of Central Excise & Customs, Noida)

For approval and signature:

Hon'ble Mr. Anil Choudhary, Member (Judicial)
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Hon'ble Mr. Auil €. Shaklarwar, Member (Technicat)
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Vs.
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Date of Hearing : 30012017
Date of Decision 304012017

Per: Anil Choudhary

Both these appeals filed by the assessee/appellant  against
Order-in-Original No.42/COMMR/NOIDA/2008 dated 31/10/2008 &
10/COMMR/NOIDA-1/2014-15 dated 27.02.2015.
2. Both these appeals are filed by the assessee/appellant arising
from the same facts being accidental fire and loss thereto. In Appeal
No.E/217/2009 the issue is regarding denial of remission claim under
Rule 21 of Central Excise Rules, 2002 and in the other Appeal
No.E/52159/20135, the issue is the consequential demand which s
under dispute by the appellant-assessee.
3. The brief facts of the case are that the appellant was engaged in
the manufacture of plastic mmoulded components for T.V., Washing
Machines and Automobiles and they were availing credit of the duty
on inputs and capital goods in accordance with the statutory
pravisions. A major fire accident took place in the faciory prel.rlise§ on
20" Muy, 2007 on which date inpus bying in stock were valued at
R5.10,76,995/-, finished goods valued al Rs$.35,77,594/- and semi
finished goods or work in progress was to the tune of Rs.53,87,503/-.
Further, it appeared that capital goods worth Rs,5,52,52,233/- were
also destroyed. As per the admitted facts the appellant informed the
revenue on 21/05/2007 regarding the accident of fire, which was also

reporled in the local newspapers, The appellants filed application for
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remission on 31/08/2007 wherein it was stated that due 10 major fire
accident occurying i the late evemng of 20" May, 2007 in which
semi finished goods, finished goods and capital goods worth about
Rs.6042,17,330/- got destroyed, The mncident of fire was immediately
reported 1O the Fire Serviee Department and the team arrived soon
{hereafter. The fivefighting operation ook nearly 22 Hrs. which was
cancluded in the evening hours of the next date that je 21/05/2007, as
per the report jssued by the Fire Department. The fact of earlier
iptimation to revenue was reiterated On 21/05/2007 by stating that
formal FIR was launched with the police Department at Police Station
Noida, Phase-11, District Gautam Budh Nagar, anpexing @ copy of the
FIR. 1t owas further  stated  that they have exercised necessary
precautions and have dane all necessary 10 mitigate the loss and/or the
e but the incident was heyond their control and the same occurred
due to electrical short-circuit. 1t was further stated that finished goods
valued al Rs.35,77,594/- were destroyed involving Cental Excise
duty of Re.0)5,72,415/-1 Edugation  CEsS Re 11,4480+ SH. J=d
Re.5.742 totaling Rg. 5,890,588/ Further the detail of the goods lost 1
fire was also annexed separately correct. 1t is further stated that at the
Gine of the hire accident the finished goods were lying in the factory
premises and were already entered in the daly stock account. Daily
slock account Wwas also found. It is. further stated that soime semi
finished goodsf\\fork in progress valued at about Rs.53,87,503/- had
also been completely destroyed in fue and the detatls of which were

annexed separately further stating that e credit availed by the



assessee on the inpuls which had been used in the semi finished

goodsiwork in progress, destroyed in fire was not required (o be

reversed in view of the ruling of this Tribunal in the case of
Commissioner of Central Exeise Vs Indchem Electronics 2003 (151)
FLT 393, which have been affirmed by Hon’ble Supreme Court
reported at 2003 (157) ELT A206 (S.C.). It was further stated that
inputs (trolleys and packing materials) lying in stock as such, valued
at Rs.10,76,995/- vide details contained in Anpexure had also been
damaged in the fire, further undertaking o reverse the credit
attributable  to the Inputs (which had not been issued for
manufacturing process) damaged in the fire, as and when the same are
removed from the factory. Jt was further stated that in the said fire
accident capital goods mamely plant and machinery including
accessories valued at Rs.5,52,52,233/- have also been damaged in the
fire, further undertaking was given that the required credit would be
paid at the time of removal of the said capital goods, which were 1ot
in removable condition. Accordingly, prayer was made for remission
with respect to the Excise duty payable on the loss of finished goods
completely destroyed in the fire.

4. The said remission apphcation  was decided by Jearned
Cornmissioner vide Ordei‘-in~(‘)1;igina} dated 31/10/2008. The fearned
Commissioner have been pleased to reject the remission claim under
Rule 21 of Central Excise Rules, 2002 observing that from. the
examination of the case records it reveals that the fire broke out in the

factory at 19:50 Hrs. on 20" May, 2007 whereas the appellant
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informed the fire Department at 20:31 Hrs. on the same date after a
considerable Japse of 41 minutes. Had the fire department been
informed immediately as soon as the fire was seen at 19:50 Hus, the
damage so caused would have been saved. This shows serious
neghgence on the part of the appellants. The certificale of inspection
in respect of firefighting of equipment belongs 1o the period post the
fire incident which s not relevant. The mstruction given by the fire
Department to the factory/appeliant that there should be proper up
keeping of the equipment and proper use by the employee, also shows
that firefighting equipment was not up to the mark as well as the
employees of the factory were not aware of the use of the same.
Further, it was observed that the appellant have not complied with the
mandatory safety norms, like as in case of “driving a vehicle on road
without brakes”. Further the appellant have not arranged for
verification of stock of destroved goods by the proper officer within
48 hours of aceident in the light of Trade Notice No.36/2005 dated
15/04/2005 issued by Conunissionerate, Ahmadabad-I1I. It was
further observed that under the facts and circumstances such loss of
goods cannot be considered on account of patwral causes or
unavoidable accident. Accordingly, the remission claim was rejected
relving on the Ruling of this Tribunal in the case of M/s Dharmpal
Satyatpal Lid. 2004 (167) ELT 291 (Tri.) wherein it was held that no

remission of duty is allowable if goods are destroyed due to

negligence of the manufacturer. 7A/Lj AN
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5. Being aggrieved, appellant is before this Tribunal. The learned
Counsels for the appellant have wrged that the findings of the leamned
Commissioner are vitiated. They are based on assumption and
presumptions and not based on the records of the Department. He took
us through the fire report wherein it is evident that the firefighting
operation took about 22 hours to bring the fire under conirol and the

fire Departiment have categorized the five as massive (loss being more

than Rs. 1 lakh and above). 1t is further evident that the time of fhe

have been recorded by the Fire Departiment based on the statement of

some wimess who are not the employees and/or responsible persons
of the appellant. It is further evident from the {ire report that there was
no previous incident of five in the appellant’s factory. Further in the
reasons recorded for fire accident, it is mentioned—"electrical short-
circuit™. It is further recorded that when the fivefighting team reached
the premises, they found that there is & large or big fire and which
have spread to the building, plant, machines, packing material and
furniture. Several fire engines from additional fire stations had to be
c.ailed mto fight the fire. The Linter of the building had also caved n
and fallen on the basement which also created hindrance in the
firefighting operations. It was also stated that due to the large/huge
nature of fire, it spread at joining factory of Onida company and thenr
also about Re.22 Lakhs worth of goods ete. were destroyed. 1t is also
stated in the fire report that the loss as stated by the Fire Department
after appreciating the facts and circumstances is about Rs.34 Lakhs

+8, 50,000/-+25,50,000/-, At the end of the fire report under the head
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briefing  and measures for future it is mentioned  that the
officersimanagement of the factory present were mstructed to be more
vigilant and keep the fire fighting equipments in working order and
also regular training to the workmen for the user etc. The leamned
Counsel urges that il is nowhere coming out from the [ire report that
here was any negligence on the part of the appellant, being the reason
for fire or the factory was being operated without consent of the fire
Department and/or was lacking in any terms of the consent. Under
these facts and circumstances (he rejection of the remisston clabm is
unjustified and accordingly, he prays for allowing the appeals with
consequential benefits.

0. The learned A.R. for revenue has relied on the impugned order,
7. Having considered the rival contentions, we find that the
findings of the leamed Commissioner are unsubstantiated and are not
based on the evidences on record. It also appeared that the learmned
Commissioner misimerpreted the fire report. We are satisfied that
(here is no negligence on the part of the appellants in the incident of
fire which was beyond their control and there is also no case of
negligence made out on the part of the appeliants in mitigating the
loss. We also hold that it is the fire Department which is the authority
to conclusively decide the reasons for the fire and also if there was
any negligence on the part of the manufacturer assessee in compliance
with any safety standards or conditions of consent to operate.

Accordingly, we hold that the rejection of remission claim is bad.

N
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Thus we set aside the impugned orders and allow the appeals. We

hold that the appellant is entitled to the remission claim.

Appeal No.E/52159/20615

8. During the pendency of the remission claim, revenue issued a
show cause notice dated 12/05/2008 more or less on the same
allegations as it has been noticed hereinabove requiring the appeliant
{0 show cause as to why duty amount of Rs.18,26,869/- being on the
finished goods as per details in Annexure-A and on the work in
progress as per details annexed in Amnexure-B should not be
demanded and recovered along with mterest and further Cenvat credn
amounting to Rs.55,03,520/- involved on capital goods destroyed n
fire should not be disallowed and recovered under Rule 14 of CCR,
2004 along with interest. The said SCN was adjudicated on contest
and the proposed demands were confirmed to be recovered along with
interest on the finding that in view of the amendment in the Cenvat
Credit Rules wherein Sub-Rule 5(C) was introduced in Rule 3 with
effect from 07/09/2007 vide notification No.33/2007-CE. The sad
Rule provides as follows -

Rule 5(C} ~ ‘where on any goods manufactured or produced by an
assessee, the payment of duty is ordered to be remitted under Rule 21
of the CER 2002, the Cenval credit taken on the inputs used in the
manufacture or production of said goods shall be reversed.’

9. The learned Commissioner further placed reliance on CBEC

Circular No. 907/27/2009-CX dated 07/12/2009 which deals with

7/14?\
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respect to Excise duty invelved on the finished goods, work in
progress, written off in the books of accounts, The said circular
pravides that Excise duty is chargeable on the activity of manufacture
or praduction. Therefore in case of remission under Rule 21, if the
value of finished goods is written off, the manufacturer would be
fiable to pay Excise duty or he would be required to reverse the credit
on the inputs used if duty has been remitted on finished goods.
Similarty as regards work in progress—if the WIP has reached the
stage, when it can be considered as manufactured goods, in that case,
(he same treatment as applicable to finished goods would apply.
However, if the activity carried out on the W P cannot be considered
as not amounting to manufacture, in that case, the said goods should
he considered as input and the treatment for reversal of credit
applicable to input would be applicable.

10, Having considered the rival contentions, we {ind that the said
amendment—introduction of Sub-rule (5C) in Rule 3 of Cenvat Credit
Rules, 2004 has been brought about mucil after the incident of fire and
as such the said amendment/provisions are not applicable in the facts
of this case, Further, as regards work in progress the observations of
learned Commissioner and reliance on the sajd circular is directly m
the teeth of the Ruling of Hon'ble Supreme Couit in the case of
Tndehem Flectronics (supra). Accordingly, we find that the impugned
Order-in-Original dated 27.02.2015 is against the provisions of law
and the Ruling of Hon'ble Supreme Cowrt. Accordingly, we aljow the

appeal and set aside the bmpugned order. The appeliant will be entited
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to consequential benefits in accordance with law in respect of both the
appeals. As regards capital goods the Jearned counsel has stated that
as per Rule 3(5A) the demand of Cenvar credit by way of reversal on
the capital goods arises only in case of removal of such capital goods.
Admittedly, there being no removal of such capifal goods the demand
is fit 1o be set aside on this score also,

H.o Accordingly, ‘we allow both the 1'.113}3(3315 filed by appellant-

assessee, with consequential benefits.

(Dictated in Court)
n ()
-Sd/- ' -Sd/-
(ANIL G. SHAKKARWAR) _ {ANIL CHOUDHARY})
Member (TECHNICAL) Member{JUDICIAL)
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