FAN D 0332-240071 59

CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL

3I8.MG Marg Civil Lines,Odd Red Building,Allalalad-217001
RRegionat Branch, Allahahad

s por address o labie below

s ner wddress inwble below

REGISTERED / AD

ated: 1032017

Final Order No. A/70262-70263/281 T-SM{I3R] dated 06/03/2017

1 am directed 1o ransmit herewith @ certified copy of order passed by the Tribunal under seesion 35-C(1 of the
Central Excise and Salt Act, 1944,

Appitcation

Appeal Name and Address of Appellant
RAIS200Y O, KANPUR

-
¥
Y

117/7, Sarvodava Nagar,
Kanpur 208003.

Y CLCLE, KANPUR
11777, Sarvodaya Nagar,
Kanpur 208005,
Name and Address of
Respondent
SHRI DINESH KUMAR
JOVRI, PARTNER OF
M/S AJANTA GLASS
WORKS | S.N.ROAD,
FIROZABAD.,

AJANTA GLASS WORIKS,

S.N.ROAD, FIROZABAD.,,

Cther Appellants and Respondents as per Annexure

Copy To
SAdvor

ale(sr/ Consultani{sh

BIiPIN GARG & CO.
ADVOCATES(ALLD)

102, MAJIIALAXMI ENCLAVE
(ADJ. INCOME TAX OFFICE),
STANLEY ROAD, CIVIL LINES,
ALLABABAD (U.P.)-211601

O Bar Assoctation, CESTAT, Allalisbad

7 Divector Pubiications, Custems, Exeise. LI Estate, Dediit

% Adie Centax Publications vt L, 1517213, Bhishm Pitamah Morg, New Delli-3

-
-
e
it Registrar

L
4

e

9 Company Law Institste of India Pyl Ltd, No.2 (old ne.36), Vaithyaram Street, 1. Nagar, Chenai-t7

10 Taxmann Allied Service Pyt Ld, 59432, New Rohtak Road. New Delhi-1100035

17 LAWORLX Advisors Pt Lad.. LAW House, 1-8, Sector- 1, Faridabad 12 1003 (Harvanal



12 TaxIndiaOnline.com Py L, 2nd Floor, Vasant Arcade, Vasant Kanj, New E2elhi- 11007
13 Mark Professional Services Pyt Lid., 108, Everest Block, Aditva Enclave, Hyderabad - 38
14 The 1GFAL soclety, 52, Nagarjuna Hill Punjagutta Hyderabad,-500082

s .
5 A8 !'\‘ﬁow]cdgc Processing Pyt ]ld,(Iﬂx1nanagenwmisl(liELCC»]R}.!-‘I“— 19, Ist Floor,Cross Wiver Mall 835
Ground, Newr Karkardooma Court,Pelhi-1 100;52"

16 C.0R. 17 Office Copy 1§ 0ard File e
. et

TR
ASSL Registrar

e



IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. |

APPEAL No, /235 & 236/2009-EX]5M]|

{Arising out of Order-in-Appeal Nao 367-308-ChAPPLACNP 2008 dated
0200 passed by Commissioner of Central Excrse & Customns
{Appeals)y Kanpur) '

For appraval and stgnature:

Hon ble Mr. Anil Choudhary, Member {Judicial) Sl

1. Press Reporter may be allowed to see No

the Crder for publication as per Rule 27 of the |
FCESTAT (Procedure) Rules, 19827

2. whether it would be refeased under Rule 2

the CESTAT (Procedure} Rules, 1982 f"orE

publicaticn in any avthoritative report or nat?
P33 Whether their Lordships wish to see the fair copy : Seen
of the order?

4. Whether order is to be circulate

to  the  Yes

éDepartmcmt Authorities? b

iy

Commissioner of Central Facise, Kanpur Appellant &,
W

Alfs Ajanta Glass Works, Shri Dinesh Kumar Johri,

Partner of Mis Ajanta Giass Works Respondent
Appoaranis;

Shri Pasan Kumar Singh. Superintendent. (AR} for Appellant
Mo St Saggn Adoocate, for Respondent

Hou'ble Mr. Anil Chondhary, Member {Judiciat)

Date of Hearing & Date of Decision: (091220106

FINAL ORDER NQ.TCE &2 7 70265/2017
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Pers Anil Choudhary
The issue in this appeal by Revenue s whether the ld.

Commissioner (Appeals) have rightly reduced ihe demand,

i
Log
N

confiymed on aocount  of clandestne cermnoval  and  aiso
justified 1n reducing the penalty imposed on the respondent
partner, PJinesh Kurmnar Johary.

2. The brief facts of case are that as per the Show Lause
Notice, dated 23/ 08/2007, ihe rr_-zsp(mdc_:1'1t--a-15~:asessc-:<:: @
manulaciurer of bangles, branded auto headiamp glasses &
glass shells ete., was availing  S51 Exemption and Wwas
registered with the Central Excise Deparument. The glass

able under

shells of headlamp/auto headlamps were class
Sub-heading No. 7011.90 of the First Sehedule to Central
P 'r‘: te — . - N f
[oadise Tariff Act, 1985, which are chargeable WG appropriale
duty of excise. Revenue inspected thie premiscs of ihe
Fespondenl-assesses on V1/02/2000 and found that the il
was engaged m manufacture  of DrAn ded aute headlamp
giasses of other parties In the names of Lumax, Linax,
Autopol, KK, Max etc. The production activity was 1ot GO
on. There was & stock of branded ;’111'1&'31*:-.-1:‘1(1&3(‘1 headiamp
classes the factory. In the physical stock raking of brandeaed
headlamyp glasses were found to be 7409 daozen and 298
dozen of branded headlamp plasses as pevr entered in RG-
-‘=}"£gistcr. rurther, in the course of search, at premises of M/is
\ :

Nax International, on the same daie, tocated at Azadpuy

Delhi, some docments and one CPU were seized. Later o1,
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afler scanning of CPU, was found to contain details of
nurchases  of  auto headlamp  glasses  from the
rospondent-agsessaec and others. A printout thereol was taleen
wherein it appearcd that purchases from respondent M/s
AW Rs. 875,154/ for the period  from U1/ 06 /2003 10
307062003 & Rs. 1,27,380/-  for  ibe period  from
P70/ 2004 1o 09704 /2004, On scrutiny of sale books f(‘{}\ij

¥
e financial vear 2004-05, seized fromt respondenl-assessed,
A s AGW, 1t was 0 oticed that they had cleared bran ded
headlamp glasses total valued of Rs.9,30,097 /- to the buyers,
namely, M/s Jaisa Auto Lens, Firozabad, & M/s Max
Inrernationial,  Azadpur, New Delhi, without  payment of
Central Excise duty for the pe sod  from April, 2004 1o
November, 2004 (RUD-2). Further, statement of the partner,
Minesh Kumar Johary, was recorded on 14/02/ 2005, wherem
he stated that other than banges, laboratory glass wares,

they were also man ufacruring Auto Headiamp Glass, also
i,
’

clearing both branded and unbranded glass shells, That on
an  average they  supplied 20 to 25 thousand branded
headlamp glasses in a month, forther, stating that the Shis
Dialjit Singh of M/s Jainal Auio Lens, Firezabad was thesy
mujor purchaser af branded headlanp glasses. They have
also supplied branded headlamp glasses of Lumax, Topex,
Ashoka, DK, Max, Jagan and Autopal brands to M/s Jaisal
Auto Lens, that the Central Excise duty was not paid on the

mranded headlamyp glasses manufactured by M/s AGW and
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cleared to M/s Jaisal Auto Lens, Firozabad & M/s Max
International, New Delhi as per sale book regster 1200405,
They sold branded neadlamp giasses as u nbranded headlamb
sjr‘:}wma without payment of duty and he was ready 10 deposit
the duty an all such clearance of branded headlamp glasses
sold by them as unbranded headlamp glasses. by his further
statement, dated 12707 /2006, the sald partner, Shri Dinesh
Kumar Jobary, lurther arated (hat they have sold
approximately of 6,725,000 pieces ol headlamp glasses valued
al Rs. 19,006,250/ - from January, 2005 10 November, 2004 10
M /s Jaisal Aulo Lers, Firozabad & M fs Max international,
New Delhi. He further stated that they cleared unbranded
headlamp  glasses  without raising  any bl Further,
fg'._ﬁf'esp{'n'ldem. - M/s AGW, deposited voluntarily  duty of
Rs.1,50,000/- vide TR-6 Challan No. 01/ AGW /05-06 dated
15/06/2005 & further deposited  Rs.l 61,100/ afwer
sometime. The other pariner of the respondent Hrm, M s
AGW, Shri Givish Kumar Maheshwari, also admitted and
affirmed the statement of his pariner, Dinesh Kunar Johary,
and also stated that the firm AGW has closed manufacturing
activity since November, 5004, 1t also appeared to Revenue
{hat the purchasers of glass shells from the respondent - Mjs
AGW, M/s Jaisal Auto Lens, Firozabad & M/s  Mux
 International, New Deinl, used to purchase hranded and
unbranded auto lamp glass shells bath with and without biils

by way of trade. 1t was, further, stated in the Bhow Cause
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Notice  thai e balance  amount  of Rs 1,017,100/ was
deposited  vide  the  challan  dated  31/07 J2006,  and
accordingly it appeared to Revenue that the appelant have

violated the provisions of the Act & the Rules by clearing

branded  auto  headlamp  glass  shells and  accordingly

proposed to condfirm the duty of Rs 3,171,100/ cadeulated ony
i

W
ot

e admited amount of clearance of glass shells valued at’

for the peried from January 2003 to
Navermber 2004, with further propoesal to appropriate from the
tax already paid with interest and further penalty was
aroposed under Section TTAC of Central Excise Act, 1944 &
penally under Rule 26 of Central Excise Rules, 2002, was
also propesed on the partner, Shri Dinesh Kumar Johary and
their buvers, namely, M/s Jaisal Auto Lens, Fivozabad & M/s
Max International, New Delhi. The Show Cause Nolice was

adjudicated  on contest and  the proposed  demand  wag
4

F

confirmed arnd appropriated and further penalty was tEg! }'_!t_!:*;t—':(.’ﬁ-?
of equal amount under Section 11AC of the Central Excise
Act, 1944 on the respondent firm AGW. Further, penalty of
25.50,000/- was imposed on the partner, Shri Dinesh Kumar
Johary, Further, penally of Rs. 50,000/- was nmposed on M/s
Jaisal Auto Lens & M/s Max International each under Rule
96 of Central Excise Rules, 2002, Being aggrieved, the
respondent - M/s  AGW, prefe rred  appeat before  id.
Commissioner {Appeals) who vide the impugned order taking

aotice that the respondents have retracted their statements

§
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and the whaole case of Revenue is pased on e statements,
save and excepl the clearance of Rs.G,30,697 /- for the e
from April 2004 November, 2004, which s supported by e

siles records of the respondent-assessed, allowed the appeal
i

\ L

in part by red ucing the demand to Rs.]1,51.499/7- on tie
clearance of branded goods valued at Rs. 9,350,997/ and was

further pleased to rediace the penalty under seciion 11AC of

Central Excise AL, 1944 to the amaount of  duty LHeing
Re.1,51,99/ - & was further pleased to reduce the penalty on
the respondent’s pareser - Shri Dinesh Kumar Johary,
Rs. 50,000/ -

3. Being aggrieved the Revenue is in appeal both for the

reduction of the demand and the penalty on the ground t

o

Jhere was clear cut admission Dy hoth  the partners

¢
1
\ﬁiﬁ'(-‘:rern: dates. Further urging that Shirp Dinesh Kumar

Johary, the said pariner never retracted. Further urged thal
ihe Commissioner {Appeals) have erred in observing that
higher value based on the statement of the parner is not
acceptable hence there s no corroborative evidence.

q. Heard both the parties.

5. Having considered the rival contentions, 1 find that the
pariner of the appellant have on different dates admied
clearance of branded glass shells of aulo headlamp without
payment  of duty firstiy on 14702/ 2005, secondly on
12 /07 /2006 wherein he caleulated the proximate quantity of

clearance valued at Rs.19,06,250/- for the period  {rom
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January, 2003 1o November, 2004 and  pricr o that
respondent-assessee had deposited an  amount o {
Fes 1.50,000/ vide challan dated 15/06/2005. Further, Shr
Dinesh Kuwmar Johary disagrecd with the statermnent of the

Shirt Daliit Singh, propritor of M/s Jaisal Auto Lens, further

emphasizing  that iheir unit - AGW  had closed  their s,

production activity with effect fram 1171172004, furthet

ceirerated that they have approximately sold 6,25,000 pieces
of branded auto headlamp glagsses valued at Rs.19,06.250/ -
or owhich Excigse duly including cess comes 10 Rs. 3,171,100/
Therealter, on the same day the staioment of the other
partner, Girisl Kumar Maheshwari, was recorded and he also
admitted the facts as stated by his partner, Shrt Dinesh

Kuamar Johary, Furthier they have deposited the balance tax

Ry 1.61,100/- on 31707/ 3006, 1, further, (ind from the facts

on record that no case of deliberaie default of the ;'31'0\-’1'312(1)1‘15‘:__\";
5
of Jaw is made out to the cffect that the respondents were
Luowingly that the branded goods arc lHable o tax and
clearing, the same withoul payment of duty, so as to evade
payment of duty. Thus, no casce of clearance with ntent to
cvade duty is made oul against the respondents. Further,
nold that under the facts and  circumstances, the Id
Commissioner {Appeals) have erred in reducing the dermand of
duty and i view of the categorical admission by both the
nartners, wherein the proximate gquanuty of clearance have
also been stated. 1 hold that 1d. Commissioner [(Appeals) l'sa\fiﬁg I
g
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erred in reducing the duty demand and accordingly, | restore

the demand of duty to Rs.3,11,100/-. in view of my finding

that no case of deliberate defiance of the provisions of e Act

i

:»s\nd the Rules and/or suppression of facts s macke ouwt

against the respondent firm and the partner, 1 set aside the
penalties imposed on thern. Thus the appeal, /23572004, 15
allowed i1 part as indicated herein & the appeal of the
Revenue, /2362009, (s dismissed.

(Dicrated and pronounced I Court)

-Sd/—
(ANIL CHOUDHARY)
MemberUUDICiAL)
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