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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

Arising out of Order-in-Appeal Mo 621 /CE/APPL/KNP/OE dated 22.12.2006
passed by Commissioner (Appeals) Customs & Central Excise, Kanpur.

Mz EURQO Footwear Lid,
CAPPELLANT(S)

VERSUS
Commissianer of Central Excise, Kanpur
LRESPONDENT (5
APPEARANCE

Shri Rajesh Chibber, Advocate for the Applicant (s)

Shii Pawan Kumar Singh, Supdt. {AR) for the Department (s}-\
[

CORAM:

HON'BLE MR. ANIL CHOUDHARY, MEMBER (JUDICIAL}

DATE OF HEARING:  11.08.7016

DATE QF PRONDUNCEMENT 5 [+

FINAL ORDER NO.-  F@de2/2017

Per Mr. Anil Choudhary :

This appeal is filed by appelant, M/s EURD Foolwear Lid.,
against Order-in-Appeal No.621/CE/APPL/KNP/DG dated 22.12.2006,
rejecting the appeal and confirming the Order-in-Original, thus,
confirming the duty amount of Rs.17,89,264/- aion%;f\.l with equal

amount of penalty under Section 11 AC with interest and also

confirming amount of Rs.11,346/- (appropriated from the amount

already deposited at the time of inspection on 24.06.2005 invoived

on 75 pairs of sandals found shart).

2. The brief facts are that the appellant is a registered manufacture of

Leather Shoes and Sandals and cleared the goods for export as well
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T

as for home consumption to ‘Mirza Tanners' under their brand nam
‘Red Tape’. The preventive officers of the Revenue made a SUrPrIsE
inspection on 24.06.2005 to the factory premises and conductod
physical stock verification. Whergas during the couise af physical
stock verification (RUD NO.1) all the varieties of finished goods were
found tallying with the recorded balance of RG-1, except shortage of
75 pairs of domestic leather sandals. The shortage of said 75 pairs
of domestic leather sandals was accepted by the applellant and
Central Excise duty amounting to Rs.11,346/- [Rs.4,404/- vide PLA
entr'_y No.4 (RUD No.2) and Rs.6,720/- vide RG-Z3A PLIL eniry
N(JH (RUD No.3) both dated 24.06.20057 and Education Cess of
Rs..’.?_?_.’zl,f‘L deposited vide PLA entry No.5 dated 24.06.2005 on the
spot. .("'azs detailed in physical stock verification report annexed to
pahci-mama dated 24.06.200% (RUD No.4) drawn on the sport.
Whereas during the scrutiny of records of the appeltant the officers
found daily production report file containing four leaves of sandal
stock report said to be prepared for and faxed to Shri Laig Ahimad of
M/s Mirza Tanners {Marketing division), New Delhi. The officers
compared the figures given in the sandal stock report with the
recorded balance of RG-1 (RUD No.5) and asked the appellant why
the quantity shown in RG-1 on 28.05.2005 as 11490, on 04.06.2005
as 9252, on 08.06.200% as 9570 and on 13.06.2005 as 9386 as the
ciosing balance of RG-1 was not tallying with the Sandal stack report

(RUD No.6) as detalled below:-

Date Stk as ser sandal | Sedk o pui T iiere
| _ Stock report ¢ RG-1 Register




AR

tad

Appeal No.Ej236/07

51,525 '

113062005 6
| 698 1

Shri Zatar Ahmad Khan, authorised signatory of the appeliant, could
not explain satisfactorily the discrepancy noticed above at the time
of inspection. Theareafter, the authorized signatory appeaved on
£1.07.200% before the authority and tendered his written si:.atemeﬂt.
He stated that he sends the stock report o Mr. Laig Ahmad
authorised person of the brand owners (Mirza Tanners) in which he
mentions finished goods and also the goods in the pgf‘pcess of
manufacture which are fikely to be ready in the near futﬂ?‘e. They
have manufactured only 222 pairs of domestic Sandal as against
2931 pairs during 28.05.2005 to 04.06.2005 that is the date of
cubmission to next sandal stock report to Shri Laig Abhmad. The
appellant was further directed to produce the desired sandal stock
report for the last five years, In compliance to the summaons, Shii
Ashish Kumar Gupta, Authorized representative of the appellant
appeared and stated in his sratement recorded on 30.01.2006 under
Section 14 that no such type of sandal stock reports are peing
maintained by the appellant. It appeared o Revenue that the
statement of Shri Khan and Shri Gupts are contz‘adictd}!_y as one
employee is admitting the existence of the said document and
ancther employee is saying that no such type of documnents are
heing maintained. It appeared to Revenue that the appellant have
manufactured and cleared 11,827 pairs of leather sandals valued at
Rs.1,82,72,715/- (& Rs. 1545/ per pair) and abated wvalue of
Rs.1,09,63,629/- (U/s 4A of the Act) without payment of duty to the

rune of Re.17,89,264.25 and thus have resorted to clandestine
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\ manufacture and cfearance. accordingly, SCN dated 26.02.2006 was

isoued demanding duty of Rs.17,89,264/- with interest and Hroposa
for penalty under Rute 25 of CER read with qection 11 AC of the ACt
and further proposal for confirmation of duty of Rs.1 1,346/- on 75
Dairs of sandals found short at the time oOf slock taking on
24.06.2005 and why not the sama De appropriated from the amount

already deposited by debit to PLA on 24.06.2005.

The SCN was adjudicated on contest. the Joint Commissioner vide
Oraer-in-Original dated 22.08.2006 was pieased 1O confirm the
proposed dernand with equat amount of penalty under section L 1AL
of the Act along with interest. Further, the duty amount of
Rs.11,346/- on 75 pairs found short at the time of inspection was
atso confirmed and appropriated from the pre-depasit already made.
Being aggrieved, the appetant nad preferred appeal befare L.
Commissionar {Appeals) who vide the impugned order wat pleassd
to dismiss the appeal uphaolding the Order-in-Original. The jearned
Commissioner (Appeals) observed that Revenue found at the time of
inspection, daity production report file containing four feaves of
sandal stock report, said to he faxed to Sl Lalg Anmed of Mirza
Tanners (Marketing Division), New Deinl. 1t was found that ieeser
guantity was shown in the statutory RG-1 register and the appellant
assessee on being acked to produce the stock report for last five
years, failed o produce the same. The Adjudicating Authority
obhserved that the said Sandal stock report 15 a date-wise record In
which heading wGandal Stock” 1s printed oN the top; further, there
are columns for style aumber, number of cartong, pairs per carten

etc.; under the columns of ‘style No.42' different style nuMbErs of




4.

sandals manufactured requiarty DY vhe party and cofours viz Qd-
plack, 04-brown, .10 biack etc. are printed In vhe form, against
which numbers (in pairs, size) of candals are noted in hand writind,
ar the end, roval of every column has been given, which denotes
atock poSIIGN of that date. Further, the fact of clandestine remaovas
of goods 1S carroborated by the shortage found in the stack of
sandals on the date of inspection, which was accepled DY the
appeﬂant—assessee. Being ag(_‘;rieved, e appc—:ﬂant~agsessee3 s in

appa—zal pefore this Tribunal.

)

The learnea counsel urges that the nature of the activity ofr this
appetlant g oin the mature of job worker. They manufactured shoes
and sandals under the hrand name red tape’” for the principal M/s
pirza 1anners. The sho\wwcause-notice was issued without the relied
Tately documents, onty giving the fist of RUDS. Appeiiant nad prayed
for supply of alf relied upon documents and also insisted an Cross-
examination of different persons from whom atieged incuinatory
statement was raken and sought o pe used against the appeliant.
Alrhough, rehied upon documents and <opy of the stétenwernts
recarded were cubsequently provided, but c1'055~examinatlon of afl

the persons, rhe statement of whom Were celied upon by 3_}$\_evenue,

T

was denied vide the irnpuaned order which have been passed In
clear violation of Rules of Natural Justice. The impugned order s
viviated as the plea of the appellant have been rejected without
examining the came and without fotlowing rhe binding declsions
cited by the appeiiant. Contradictions in the statement of different

persons have also been 1gﬂored. Further, 10 proper yerification of

the purchase grders recelved from Mm/s Mirza Tanners and supply of
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.. goonds against the same ny the appeliant, an different dates, of the
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different quantities, with the accounts and records, cleared at
apphicable duty at the time of ramoval from the factory for supply 1o
the buyer at different places, as per the purchase orders, had been
attogether disregarded. There is 110 verification, co-refation andfor
re-canciliation between the appellants records of goods producead
and supplied as per the purchase orders from M/s Mirza Tanners,
with the financial records of the appellant and those af Mirza
fanners. 1t is further urged that in absence of cross-examination,
the persons from whom alleged statements have heen taken and
used against the appellant to raice the impugned demand, vitiates
entire case of Revenue, making the demand unsustainabie for
violation of the Rutes of Natural justice as held in Andaman Timbers
Ve, CCE (201%5) 324 ELY 641(5C) by Hon'ble Supremae Court and
the case of Basudev Garg Vs. CC (2013) 294 ELT 353 (Delniy. He
further states that the impugned order is bad as the same s in
gross vioiation of the mandate of Section oy of the Act. The
alicgatinn of clandeatine remuoveal cannot be custainad merely o
assumptions and presumptions and/or surmises. Such allegations of
clandestine removal of cacisable geods must he hased on tangibie
evidence, by discharge of onus of proof by the Revenue. Allegation
of clandestine removal cannot be hased on private records OF diary
or notebook or shps, in the absence of positive corroborative
evidence to substantiate the allegation raised by Revenue, The
impugned order is in the reeth of the ruling of Hon'bie Gujarat High

Court in the case of CCE Vs. Vishwa Traders Pvt. Ltd. (2013} 28/
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LT 243 (Gul) and of the Patna High Court In the case of Brims

broducts Vs. CCE (2001) 130 ELTY 19.

4.1 In the cese of Arya Fibers pvt. Ltd. Vs, CCE (2014) 311 ELT
52G(Tr.) this Trihunat have summed up the requirements to e
folfited Dy the Revenue in the light of various bindind precedents by
holding that it s clear that the faw i« well settled that, in case of

clandestine manufactures ang clearance, certain fundamental

criteria have Lo he established by Revenue which mainly arg the
i3
1.
followina: - (i} There chould be tangible evidence of clandestine
mapufacture  and clearance  and not  merely inferencas  ar

unwarranted accumptions {i1) Evidence in support rhereof should be
af raw materials, i excess of that contained as per the records;
instances of actual removal of unaccounted finished goods (not
inferential or acsumed) from the factary without payment of duty,
discovery of quch finished qoods (NoN duty paid) outside the factory;
instances of cale of such goods 1o identified parlies, receipt of sale
procecas, whether by cheque ar by cash, of such goods by the
manufacturers af persons authorised by hirn; use of electricity or
power far in excess of what is necessary for manufacture q:‘( goods
otherwise manufactured and validity cleared On payment’cﬂ‘ auby;
statement of buyers with some details of licit manufacture and
clearance; proof of actual transportation of goods, cleared without
paymant of duty; links petween the documents recovered during the
search and activities being carried out in the factory of production;
etc, In other words, adverse inferences cannot be drawn of
clandestine clearances merely on the hasiz of notebooks OF dlaries

or slips privately maintained or on mere statements of some
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persons, may even be responsible officiais of the manufacturer or
aven of its Directors/partner who were not cven permitied to be
cross-examined, as in the present case, without one or more of the

evidences referred to ahove being present.

It is further urged that the factual details and complate verification
and reconciliation was placed by the appeliant before the lower
autharities, having been disregarded by them. The Tribunal after
hearing both sides on 11.04.2014, had directed the respondent/
Revenue to verify the facts and records and make necessary
reconciliation and provide the report of the adjudicating suthority on
04.06.2014, for which the matter was adjourned at requested by
Revenue from time to time. On 14" of May, 201G the report of
Assistant  Commissioner dated 28.05.2014 was given to the
appeilant which contains no verification, correlatian or recanciliation,
as directed by the Tribunal, In the sg-called report, the Assistant
Commissioner has chosen to disregard the purchase orders from
Mirza Tanners and the goods manufactured and supplied purauant
thereto which can only be done after the Purchase orders are
accepted and the goods manufactured in the factory of the
assessee/appeltant are inspected, approved and only then sale is
executed. This vital aspect had been totally disregarded even after
directions of the Tribunal. The reporl of the Assistant Commissioner
in para-3 also states that the authorised Signatory of the appeitant
appeared and assisted in showing the original documents. These
were tallied and verified with the photocopies as provided with the
letter. Shri Siddiqui also put his dated signature along with the

appellant’s stamp on each document by way of authentication. Thug,
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oven after verifying and tallying the recards and documents and
finding the same as correctly reconciled, the Assistant Commissionar
nave made false allegations against the appetlant by alttempting te
justify the illegal action of issue of show-cause notice and the
unsustainable orders of the courts helow. The caompiete details of
ivoices with dates, number, amount, guantity, value and duty paid
with reference to each purchase order of Mirza Tanners had been
piaced on record by the appeilant, as directed by this Tf"]:bunal
earlier, and in all these have been duly verified and found correct as
having been rallied and reconciled, as per the report of the Assistant
Commissigner dated 28.05.2014. This cught O have been verified
and reconciled by the pevenue prior to the issue of show-Cause
notice when ail recovds of the appellant-assessee were sejzed and
recumed by Revenue. The show-cause notice refers only to the RG-1
rocord in para-4 and the alleged difference in the stock as per stack
report/private recard and as pey R(G-1 Register and the apparent
different to have been alleged clandestinety removed goods for

which imaginary value at Rs. 1,546/~ per pair have been taken for
3.

L
"
f
o

vatuation, for raising the demand.

The statement of Shri 7afar Ali Khan dated 24.06.2005 and
11.07.2005 and the sratement  of Ashish Kumar Gupta dated
30.01.2006 have been relied upon to raise the unsustainable
dernand. Mr. Zafar All han had left the service of the company and
thereafter Ashish Kumar Gupta had joined in his place. Shri Ashish
wumar Guplta have rightly stated that the alteged stock sheels were
taken from Shii Satyendra Singh and his statement in favour of

company was recorded but the same nad not been relied upof.

e

AR
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Therefore, the correct statement of Satyendra Singh and Ashish
Kumar Gupta alone should have been taken as the basis instead of
aileged statement of Zafar Ali Khan. Inspite of specific request for
cross-examination of all these persons, repeatedly made, the same
have been wrongly denied causing prejudice to the appellants. The
appellants merely clears the goods manufactured by them to Mirza
Tanners Ltd. It is erroneous to ignore purchase order of Mirza
Tanners Ltd. giving specification of size, colour, shape and design of
pairs of Sandals to be supplied with brand name of 'Red Tape’ to the
marketing outiets of Mirza Tanners, at later dates on completion of
manufacture and after inspection and acceptance thereof by the
puyer before delivery, to be tolally disregarded for the purpose of
making unsustainable case by the Revenue. The Sandals with brand
name and specifications given by Mirze Tanners can only be supplied
tao them. The appellant/assessee has no marketing or distribution
agency/outlet nor does it manufacture goods (footwear) without
specifications and Purchase orders from buyers, Therefore, there is
no question of goods being produced clandestinely and removed.
Thus, the allegation of Revenue is un-substantiated based only on
presumption and assumptions, Faiture to make proper verification,
correfation or reconciliation at the initial stage has necessitated this
Tribunal to get such verification done having regard to the nature of
the business and product involved which cannct be manufactured or
supplied without prior orders and specifications of the buyers. There
is no case of Revenue that the appellant/assessee had got ils own
sales outlets and has produced or sold goods without any brand

name (o anyone other than M/s Mirza Tanners Ltd, Supply to Mirza
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Tanners is possible  only after manufacture according to the
specifications already received from rhem and after manufacture is

done, the goods are verified and inspected Dy the buyer before

delivery, and on being certified according to the buyer specifications
thereafter, the goods are dispatched to the buyear for delivery at the
place indicated In the Purchase orders and only at the time of

clearances he invoices are issued giving complete detajls with
L

b

payment of duty thereon, ali of which have been duly veriﬁed and
accepted by the Revenue. The allegations of Revenue in the show-
cause-notice are frivalous and unsubstantiated. The appetlant had
aiso painted out that the production shown in RG-1 record is only In
respect of finished goods after inspection by the buyers. When the
puyer accepted the goads which are produced and awaiting such
verification and confirmation by the buyer would be nothing but
semi-finished goods which are not to be entered in RG-1 at that
stage because of the possibitities of rejection after inspection by the
buyer. On such rejection, the goods will iave Lo pe discarded and
cannot be sold to anyone save and except with the coﬁsent and
¥

'

direction of the buyer namely Mirza Tanners.

a4 1t is further urged rhat no evidence, whatsocver, of any alleged
clandestine removal has been hrought on record. Only based on the
cratements and the said four slips alleged to be stock records are
sought to relied upon without verification and correlation. It Is
further urged that these stack records prepared on lopse slips s
actually the projected number of footwear of particuiar design and
size, colour etc., which the appellant will be in & position to supply

o their sole buyer in the near future on receipt of orders. Referring

A

a—— . S AR %ﬁﬁ@ﬁ&ﬁ@ﬁﬁﬁwm%%ég%, -:‘, ‘.',, b : ‘;;\“ “
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to the statement of Satyendar Singh, it is pointed out that he s only
educated till High School and in the appellant firm used to ook after
\' the dispatch of domestic sandal. In response to guestion -~ on which
day or dates you send this sandal report to Me. Laig Ahmed and
why. It was answered that the report is faxed to Mr. Laiq Ahmed on
the date shown in the sandal report itself, because on the basis of
thie report order is sent to us Dy Mr. Lalg Ahmed. So, 1 am sending
the sandal stock report. Cur planning and wark in process are alsa

included in the sandal stock report, which is sent to My, Laig Ahmad.
5. The learned AR for Revenue has relied on the impugned order.

G, Maving considered the rival contentions, 1 am satisfied that the
stack records found in the four slips of different dates at the time of
inspection also include incomplete and/or projected production of
the appellant. This fact has been stated hy Mr. Satyendar Singhy,
wha prepares and dispatches the report to Mr. Laiq Ahmad of Mirza
Tanners. | also find that the appeilant’s industry is doing the work in
the nature of job work for one particular puyer (Mirza Tanners).
Under the agreement with the sole buyer, they manufactured the
goods under the brand name "Red Tape’, that belongs to the buyer,
and they cannot normally clear the goods to anyhody efse for home

consumption witheut the purchase order and/or directions of the

buyers subject to pre-delivery inspection. Even the goods rajected
e by the buyer have either to be dismantled ar retained and the same
i
\

have to be cleared as per directions and discretion cf the buyers
namely Mirza Tanners. Further, no instance of any excess steek of

raw material have been found nor any instance of any goods cleared
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without proper documents and/or without payment of duty have
hoen detected, T also find that impugned order is also vitiated for
denial of opportunity Lo cross-examine the witness of the Revenue.
In this view of the matter, 1 hoid that the show-cause notices is
unsustainable and accordingly, 1 set aside the impugned order. The

appellant/assessee will be entitled to consequential benefits, if any,

y
in accordance with law. ‘-1'_';;
,"J;{»‘J - R I-"r A~Z_
{(Pronounced in the open Court on --L8 oo feeeos )
R EAR (ANIL CHOUDHARY)

MEMBER (U DICIAL}
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