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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL _
REGIONAL BENCH : ALLAHABAD
COURT No. I
E/CROSS/88/2009
APPEAL No.E/490/2000-EX[SM]

(Arising out of Order-in-Appeal No. 428.429-CEX/APPL/KNP/2008 dated
21/11/2008 passed by Commissioner of Central Pxcise & Customs
(Appeals), Kanpur)

Commissioner of Central Excise, Kanpur Appellant
Vs,

M/s Sabharwals Medicals Pvt. Ltd. Respondent
Appgarance,

Shri Pawan Kumar Singh, Supdt (AR}, for Appetlant

. for Respondent

CORAM:

Hon'ble Mr. Anil G. Shakkarwar, Member (Technical)

AR

Date of Hearing : 14/07/2017
Date of Decision : §4/07/2017

FINAL ORDER NOS7072 /&o. 1Fo

Per: Anil G. Shaklkarwar

The present appeal is directed against Order-in-Appeal
Na. 408-499-CEX/APPL/KNP/2008 dated 21/11/2008
passed by Commissioner of Central Excise & Customs

{Appeals), Kanpur.

2. The brief facts of the case are that the respondent had
filed two refund claims of Rs.1,19,799/- and Rs.6,275/- In
respect of inputs used in manufacture of their final products

falling under Chapter Heading No.3005 of schedule to Central
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ATPEAL Mo E/490/ 2008-EX{5M]
Excise Tariff Act, 1985, exported under bond, on the ground
¢hat they were not in a position to utilize Cenvat credit of the
duty paid on inputs, under Rule-5 of the Cenvat Credit Rules,
2004. The appellant \ﬁfere also availing $SI exemption under
Notificationn No.08/2003-CE .dated 01.03.2008 as amended.
The refund claim was rejected on the ground that- “As per
proviso to Rule-5 of the Cenvat Credit Rules, 2004, the refund
of credit was not available to the manufacturer, if the
drawback allowed under the Customs and Central Excise
Duty Drawback Rules, 1995 or claim or rebate of duty under
the Central Excise Rules, 2002 in respect of such duty, as the
case may be, has been availed and it was observed that the
appellant has filed the shipping bills for the export of goods
under claim for duty drawback and/or under DEPB scheme”
through the Order-in-Original dated 04.09.2008. Respondent
preferred appeal before Commissioner (Appeals), which was
decided through the impugned Order-in-Appeal dated
91.11.2008, wherein the learned Commissioner (Appeals) has
held that respondent had availed duty drawback in respect of
Customs duty and in the Budget nstructions pronounced for
the year 2007-08 and placed at Page 1.32 of the Tariff 2007-
08, 44t edition (R.K. Jain}, it has been mentioned under the
heading “Refund {Rule-5} of Credit” that “However there is no
objection to simultancous availment of all industries rate of
drawhack in relation to Customs portion of duty”. The learned

Commissioner (Appeals) have held that since the appellant
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had availed only Customs portion of drawback, they were
eligible for refund of Cenvat credit on the Central Excise duty
paid and service tax paid on the inputs and input services.
Therefore, learned Commissioner (Appeals) through the
impugned Order-in-Appeal  set aside the said Order-in-
Original dated 04.09.2008 and allowed the appeal. Aggrieved

by the said order, Revenue is in appeal, before this Tribunal.

3. The main ground of revenue is that wk@n the said Rule-
5 which has allowed refund of unutilized Cenvat credit itself
stipulates that no refund of unutilized Cenvat credit will be
allowed if the drawback under the Customs and Central
Excise Duty drawback Rules, 1995 have been allowed, it was
not proper for the learncd Commissioner {(Appeals) to coclude
that such refund could still allowed if only drawback of

Customs portions has been availed,
4. Heard the parties.

5. Having considered the rival submissions and on perusal
of records, 1 find that lcarned Commissioner (Appeals) has
held that there is no restriction on refund of Cenvat credit
under Rule-5 of Cenvatl Credit Rules, 2004 in respect of
Cenvat credit of Central Excise duty paid on nputs and
service tax paid on the inpul Sel;\fiCCS, even if the Customs
component of drawback is paid on the goods exported. In

support of said findings i find Rule-3 of the Customs, Cenfral
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Fxeise Duties and Service Tax Drawback Rules, 19985, which
reads as follows:-

WRULE 3. Drawback. - (1) Subject to the provisions of -
(a) " the Customs Act, 1962 (52 of 1962) and the rules made
thereunder,

{b) " the Central Excises and Salt Act, 1944 (1 of 1944) and the rules
made thercunder, {x X x]

[(bb} the Finance Act, 1994 (32 of 1994), and the rules made
thereunder; and]

(¢} these rules,

a drawback may be allowed on the export of goods at such amount, or
at such rates, as may be determined by the Central Government :
[Provided that where any goods are produced or manufactured from
imported materials or excisable materials or by using any taxable
gervices as input services, on same of which only the duty or flax
chargeable thereon has been paid and not on the rest, of only a part of
the duty or tax chargeable has been paid; or the duty or tax paid has
been rebated or refunded in whole or in part or given as credit, under
any of the provisions of the Customs Act, 1962 (52 of 1962} and the
rules made thereunder, or of the Central Excise Act, 1944 (1 of 1944)
and the rules made thereunder, or of the Finance Act, 1994 (32 of
1994) and the rules made thereunder, the drawback admissible on the
said goods shall be reduced taking into account the lesser duty or tax
paid or the rebate, refund or credit obtained {7

On plain reading of said Rule-3 reproduced hereinabove, it is
clear that the availment of Cenvat credit will prevail over
disbursement. of drawback. Therefore, on the ground that
drawback of .Custol‘us duty has been paid to the respondent,
refund of Cenvat credit of Central Excise duty paid on inputs
and service tax paid on input service under said Rule-5

cannot be denied. Therefore, 1 do not find any merits, in the
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appeal filed by Revenue and the same is dismissed.
Respondent-assessee shall be entitled for consequential relief,

in accordance with law. Cross Objection also stands disposed

of.
(Dictated in Court)
oS
.5d/-
(ANIL G. GHAKKARWAR)
Member(TECHNiCAL)
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