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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLABABAD

Ex.Appeal No.55613 F14

Arising out of QLA No.71-CE/AKO/2014 dated 25/07/2014 passed by
the Commissioner {Appeals), Centrat Excise & Customs & Service Tax,
Lucknow,

Egr approval and sigpature:

HON'BLE MR. ANIL CHOUDHARY, MEMBER {JUDICIAL)

i whether Press Reporters may be allowed to see
the Order for publication as par Rule 27 of the
CESTAET {Procedure) Rules, 14HEAT t Mo

2. Whether it should he refeased under Ruke 27 of the
CESTAT {Procedure) Rules, 39482 for publicalion
in any authoritative report oy not# N fe1

3. Whether His Lordshin wishes to see the fair copy
of the Drder? : Soen

4. Whether Order is to be cireulated 1o the Departmental
Autharities? L Yes

Mz =

Sl
-

M/s Indian Die Casting Industries
L APPELLANT{S)

VERSUS

Commissioner of C.Ex. & Customs, S Tax, Lucknow
RESPOMNDENT (5)
APPEARANCE

Suri M, L. Jangir, Adv, For the Apopeilant {s)
Shri H. M. Dixit, Asstt.Commy. {A.R.) for the Respondent

CORAM:

HOM'ELE MR. ANIL CHOUDHARY, MEMBER {JUDICIP.L:I
DATE OF HEARING & PRONQUNCEMENT ; 02,11.2015

L) e orper wo, JoR1S !f 20lb.




P Fx. Appoeal Mo 85613414

Per Mr. Anil Choudhary
The appellant assessee is in appeal against order in appeat dated
25/7/14, whereby the Cenvat credit is disallowed an the allegation of

taking it prior to the receipt of goods have been upheld.

2. The brief facts are that in the course of audit conducted during
the year 2011 for the period 2007-08 it was found that the appeiant
have taken (Cenvat credit on inveice number 50 and 51 hoth dated
27/6/2007 where in the goods were dispatched by the supplier on
' 27/6/07 at about 20.00 hours fram Daman, and the goods were

a ,{J'H{f_% e
claimed to be received by the appeitant on 30/6/2007. Further qoods

A
dispatched vide involce number 95 dated 25/9/2007 by the same
supplier - Spring Merchandisers sad-eithew-is private Lkd, Daman, the
goods were claimed to have been received on 29/9/2007. i pppeared
to revenue that on invaice nwmber 50 and 51 despatched by the same
truckisome paper slip was pasted to hide the tax check post stamp
which bears gF the date on which, the goods entered in the U P.state.
wherasas it further appeared thal there was any manipuiation also in
the gate register and alss overwriting, Further it appeared  so far
invoice 95 dated 25/9/07 is concerned thal the same is tempered or
torn fram the portion bearing trade tax check post stamp and the
assessee put their own stamp for taking modvat credit by hiding the
date of entry of goods in U P. State. Accordingly show cause notice
was lssued as it appeared that the appellant in order to aveoid paving

the Excise duty in cash have manipulated their record and have taken

i
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3 Fx. Appead No S5613444

the credit prior to the date of receipt of the goods and accordingly

have uctilised Cenvat credit not avatlaide on the date of ytitisation.

3. The appellant contested the show cause notice by fling reply. 1t
is stated that the receipt of goods is not disputed. It was further
contended that the Cenvat credit i utilised as on 30 June, 2007, AT
could aisa have been used subseguently in July 2007 and similarly the
credit taken on 20™ September, 2007 could have been utilised in
October 2007, Tt was further urged that there is no appareént mistake,
whataver mistake is there, it is of technical or procedure in nature.
Further the appetlant deposited the interest for 2 days on the Cenvat
smount and intimated to the revenue on 16/9/11 prior to issue of the
SCN. Fhe SCN was adjudicated vide order-in-original dated 31/12/12
and the proposed demand for cenwat credit at Rs.3,51,464/- was

disallowed and further penalty of Rs. 3,62,008/- was imposed under

fuie 15 read with Section 11 AC of the Act.

4, Being aggrieved the appellant assessee preferred appeal before
Commissioner (Appeals), who vide the impugned order was pleased to
reject the appeal. As regards the ground of time bar taken by the
assesses, that neither the proviso to section 11A was invoked nor the
demand was confirmed in the order-in-original denying them credit
with reference to the proviso to section 11A, thus, the whole demand
i vitiated on the ground of limitation itseif, The |d, Commissioner
(Appeals) held that from the allegations in the show cause notice it is
made out that the Cenvat credlt was not available and the assessee

A

have resorted tempering of the record and as such, the ingredients to

ﬂfﬂj’“
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4 oo Appeal No 5501304

invoke extended period have sufficlently heen made out in the show
cause notice and accordingly extended period was rvightly invocable

and demand confirmed.

5. Being aggrieved, the appellant is in appeal before this Tribunal.
The id. Counsel for the appellant takes me theough the xerox copy of
the invoices and gate register. From invoice number 95 dated

. {ﬂf- "?T}Eﬁ‘ A
25/9/2007 wherein the time of removal is entered as 18 hoursy The ™

invoice contains the sesl of the tax barrier at Ghaziabad wae-dated A~
29/9/07 and the goods have been entered in the gate register vide

number 447 dated 29/9/07. Pricr to this entry, another number 447
was made which have been crossed out, In respect of invoice number

50 and 51, both have been dispatched by the same truck on 27/6/07

at about 20 Hours from Daman. From these Invoices, the seal of the A
Commercial Tax [Depariment a%ﬁ’ the check post is not evident and
Further some paper or Part of the Lorry Receipt appears to be pasted

al the place tax barrier Stamp is pul and thereafter, the Modvat Credit

Stamp have been affixed. Further from the Gate Register, it i5 seen

that after Entry Number 287 on 301’@6? Date;a‘lﬂnother Entry dated
1/7/07 which have been renumbered by ouer%ﬁing as Entry Number
8% and Thersafter Entry Number 288 having been made showiag the
Entry for the invoices in question and the goods received on 30/6/07
and there is overwriting in the date. The Ld. Counsel explains that the
pasting of the slips on the invoice is wholly attributable to the

transporter and they have not manipulated in respect of the same. So

far the issye of limitation is concerned, the id, Counsal places reliance

dnm
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an the ruling in the case of PFushpam pharmaceaticals company wersus
CCE 1995 (78) ELT 401. Whereas .t%{ﬁgn held that from perusat of ;’-“*—‘"
the proviso o section 114, indicates that the expression -
suppression of fact has been used in the company of strong words
such as fraud, collusion or wilful defagit. Thus, & does not mean
Qmission. The act must be deliberate, In taxation ik can have only one

meaning that the correct information was nob disclosed, deliberately o

ascape From payment of duty,
G. Heard the AR, who supports the impugned order,

7. Having considerad the rival contentions 1 find that so far invoice
numpar 95 dated 25/9/07 is concerned, there is no material alteration

in the gate register orF on the body of the invoice, Accordingly the
demand ratating to this invoice is set aside along with the penalty
imposed. 50 far the demand relating o Cenvat credit for invoice
numbers 50 and 51 dated 27/6/07 is concerned T find that the modvat
Stamp is affixed in a different place in spite of there being space
available at the usual piace and secondhy I find that there is material _
afteration in the gate register both in the serial number as welt as é%%e mﬁﬁ
in entry number 288 and 289, Thus manipuiation is wril large on the
Face of the record, Thus, the demand in respect of invoice number 50

and 51 is upheld., So far fimilation is concerned in such casés of
manipulation and/ deiiberate avoiding the tax liability, I hold that
exteaded period of Bmitation |s available. Accordingly, the demand is

held to be within time. A
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5. Thus, the appeal is stiowed in part as indicated above, Appetant

will be entitled to cansequential benealits,

{Fronounced in the open Court}
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{Anil Choudhary)
Member [Judicial)

rmm







