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Per: ANIL CHAUDHRY

i eyt
The appellant is in appeal against order in appéal dated

30/04/2014 passed by the Commissioner appeals, Meerut-1.

2. The brief facts are that a search was conducted in the business
pre.mls% of the appelfant on 20/03/2012. The appellant is engaged in
manufacture of MS Ingots. A Panchnama was drawn. Shartage of
18.060 MT in the stock of MS Ingots was found and in the stock of
spange fron 257.150 MT (raw materiat) shortage was found. A
statermnent of Mr. Neeraj Kumar, Chief Accountant was recorded on the
same day. As regards the shorlage or discrepancy found he stated
that on production of the MS Ingotﬁ)entry fs made on estimated weight
in the stock records, But at the time of sale, actual weight |15 the basis.
He further stated that in view of the manner of stock verification
adopted, whereln few sample ingots were weighed and the average
weight of one ingot was muitiplied with the number of ingots, hence,
there is bound to be variation. Similarly, as regards shortage found in
der frg
the stock of sponge iron, it was stated that the manufacture of impor:
e b o .
onded-eitherand is used along with iron scrap in the furnace. As
the sponge Iron is not Issued on actual weighment and the entries are
made on approximate figure there is bound Lo be some variathon and
the apparent shortages do nst indlcate any clandostine removal.
However to avold controversy he agreed to deposit the tax on such

shortage. In the course of inspection it was aiso pointed out that the

appeliant have taken Cenvat credit of Customs d[:ty on  gonds




purchased from 100% EQU. ln the statement il was stated that if the
Cenvat credit is"not avaitable and wrongly taken the same shall be
reversed under intimation to the Revenue, The appeliant theposited the
tax on the apparent shortage in the stock of finished goods and raw
matarials and also reversed the armount of Cenvat credit ubjected to.
Subsequently, the show cause notice dated 159/10/12 was issued as it
appeared to Revenue that the appeliant have accepted the shortages
and voluntarily deposited the duty and accordingly it appeared that the
appellant have clandestinely removed the Anished goods, that is MS

Ingols, and raw materiat (sponge iron), which was found short and it

further appeared that appellant have not maintained # proper records. Jﬂq)\

As regards the Cenvat credit object to it Is alleged In the SCN that the
appeliant have avalled Cenvat cradlt in respect of the Customs duty
paid on the goods recelved from & SEZ unit namely-M/s Unllinks Engg
{P} Ltd., NSEZ, Noida in violation of Rule 3 (1} of Cenvat Credit Rules,
2004. It further appeared that the appeliant availed Cenvat credit in

respect of goods received from M/fs TEVA API India Ltd., Gajrauia (100

{1
% EOU) in violation of Rule 3.97) {a) of the Cenvat Cradit Rules, 23{]4./4_\;\_

It further appeared that the appellant had debited Customa duty of Rs.
6,74,218/- vide debit entry no. 1259 dated 21/03/2012 and also
reversed the credit taken of Rs. 58, 070/- on account of education
cess etc, on 21/3/12. The credit taken on the involce of Teva Apl Indla
Ltd. of Rs. 76, 619/- was also reversed vide the debit entry number
1261 dated 21/03/12. It is further observed in the SCN that further
investigation on this issue was not taken in view of the uncenditional
reversal of Cenvat credit by the appeilant assessee, It is further

observed that the appellant vide there letters dated 21/03/2012 and



subseguent letter had informed the Revenue regarding the details of
dgebit to the Cenvat credit alongwith capy of challan's showing
voluntarily debit/deposit made by them. The show cause notice
accordingty proposed to adjudicate Central Excise Buty of Re,
f{ 7,080,560/~ an account of shortage of finished goods and raw materials
| with proposal to appropriate from the pre-deposit already made and

further proposed to adjudicate the inadmissible Cenvat credit totaling

Rs, 8,08,907/- slongwith interest with proposal to appropriate from

the deposit or reversal aiready made and Ffurther penalty was
proposed under rule 15 G(E;é)of CCR for taking the inadmissible Cenval

credit and penalty was alao proposed under Ruie 25 readwlth section

11 AL for contravention of the provisions of the Act and the Rules.

3. The appellant contesied the show cause notlce, As regards the
shorlege in the stock of finished gnods, it was stated that the average
weight of ona Ingot was multiplied with the number of ingats and

,,v‘g g aforde Lo L rRm v .
under such method of value only figure approximate ﬁand there is 1/',(\«7}

bound to be varlation on comparison with the book records, Further, in
view of the fact that ingots were actually recorded on the basis of
approximate welght on production and actual weighment is only made
at the time of sale, the variation of about 15% is normal. It is further
contended that the productlon of MS ingots for the pravious day was
yet to be recorded which has afso resulted in variation with the
records. It was further contended that there is no instance of any
clandestine removal and only for the apparent shortage in stock, no

adverse  inference to the effect that there is clandestine

removal/clearance could be drawn, So far sponge iron is concerned it




I

wias mentioned that in the course of handiing the sponge Irc:n)bags are
damaged and as such loosey sponge fron is also lying scattered on the
floor of the factory, Although a smalt quantity of 0.022M7T have been
considered as loose guantity of sponge iron but the same does not
reflect the actual stock lying scattered. So far Cenvat credit wrongly
taken is concerned it was stated that the same is a matter of clerical
arrar by Assistant and the same was reversed in the next day on being
g0 pointed put. The SCN was adjudicated vide order-in-original dated

3171272013 the proposed demand was confirmed and appropriated

/
and further penalty of Rs. 7,00560/- was imposed under rule 25
readwith Section 11 AC of the act and further penaity of Rs.
8,08,807/- was imposed under rufe 15 (1) of CCR read with section 11

AC of the Act,

4. Being aggrieved the appellant preferred appeal before learned
Commissioner {Appeails), who vide the impugned order was pleased Lo
reject the appeal. Being aggrieved the appellant is in appeal bafore
this Tribunal. The learned counsel for the appellant urges the defence
taken before the Court below. The learned Counée1 further relies on
the rullng of this Tribunal in the case of Rana concast Ltd vs. CCE,
Meerut-1 2004 (177) E.LY 483 (Trl.-Del.}), held that stocic verification
report shows that weighment was recorded on approximate basis and
ne actual weighment was conducted, moreover, runners & risers of
different shapes & sizes, hence |ﬁn¢§q{g}>calcuiated on approximate
basis cannot be a ground for confiscation. Reliance is also plead on the
ruling in the case of Nilesh Stee! & Alloys Pvt. Ltd, vs CCE, Aurangabad

2008 (228) E.L.T. 399 {Tri.-Mumbaf) valuation of the stock of material

C.)-—L



was by eye estimation, it was neld that the same Is prone to error and
may result in wide variation, accordingly the demand for clandestine
removal was set-aside, Itis also stated that on the date of inspectlon
the appellant had issued 74 MT of sponge Irq::rn and 10.680 MT Iron
scrap for production and there was production of 74 MT of ingot and
2,220 MT of runners and risers)whi[e arrlving at the stock position on
20 March 2012 the officers had not taken inte account sponge iron
issued for day’s production. i considered along with the stock of ¥
sponge iron’in the factory, there would be hardly any discrepancy. It is
further stated that no penalty is exgitle on the facts and
circumstances and the whole allegation of clandestine removal 13
based on assumption and presumptlon and there is no finding of any
actual removai of any goods clandestinely, Fyrther, in view of the
admission of the mistake in taking Cenvat credit and the same having

heen reversed immediately, No penalty is wnposable.

5. The jearnedly AR for Revenue ls relies on the impugned order,
ue further points out that at the time of taking of statement on the
date of inspection, the appeliant have not given any plausihle reason

for the apparent shortages and as such the aflegation af clandestine

removal is established. Further the appeliant have depusited the
differential tax as worked out, which amounts to admissibie on the

part of the appeliant.

o. Having considered the rival contentions 1 hold that In the facks

and circumstances and the wvaluation methfo:j adopled by he

mspection team, there IS bound to be variation of the stocks ;ﬁ“«.wju”-‘"

/%ﬂ‘jr*x




determined with the book records., Further the contention of the
1 va2ig A A
appetlant that they record production on estimated, basis and actual
weighment of the ingots is done only at the time of removsl, Jhave
not been found to be untrue. In the case of MS Ingols, the variation in
the physical guantity of MS Ingots and book records is about 15% and
in the case of sponge Erﬂn}'rs about 11%. Such variation is considered
to be normat in the facts and circumstances. Accordingly 1 hold that
no case of clandeskine removal of finished goods and raw material is
made out. So far as, Cenvat Credit is concerned, it is evident from the
statement recorded on the date of inspection that there |5 no element
of malafide in faking of credit. Accordingly no penalty is imposable for
the same. So Tar as the \;eb}!v‘ﬁuf interest on Cenvat credil reversed is /‘4“)\
concerned, following the rullng of Honourable Karnataka High Court in
the case of CCE, Bangalore vs, Bill Forge Pvi. Ltd. 2012 {28) 5.T.R.
2004, 1 hold thal interest is not payable on the amount of credit so,
reversed which was not utilized before reversal. Accordingly 1 remand
.
to the Adjudicating Authority on this, It Is found that the appeliant /é“)‘
have utlllzed any part of Cenavat credit, durlng the pericd the credit
was lying avallable, Interest for such user will be payable. Thus, the
appen! is sllowed and the impuyoed order is sel dslde as Indleated
above except the question of interest payable on the Cenvat Credit
reversed which shalt be verified as directed, and interest demanded
accordingly.
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