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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,

REGIONAL BENCH ; ALLAHABAD
Ex.A 5.55864

Arising out of DIA No.30-CE/MRT-1/2014 dated 25/04/2014 passed by
the Commissioner (Appeals), Central Excise & Customs, Meerut.

For approval and signature:

HON'BLE MR, ANIL CHOUDHARY, MEMBER (JUDICIAL}

1. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAY (Procedure) Rules, 19827 » No

4. Whether it should be released under Rule 27 of the
CESTAT (Pracedure) Rules, 1982 for publication

In any guthoritative report or nopk? ! Yes
3. Whether Hiz Losdship wishes to see Uie fair Copy
of the Order? I Seen
4. Whether Order is to be circiated Lo the Departrmental 9,-{
Authorltles? I ¥Wes 74»1#{ -
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2 Ix, Appeal No 55864774

Per Mr. Anil Choudhary

The appellant, manufacturer of M.S.TMT Bars, M.S.Angies,
M.S.Channel & M.S.Ingot, is in appeal against levy of duty of
Rs.19,3B,056/- and equal amount of penalty under Rule 25 of Central
Excise Rufes, 2002 read with Section 11AC of the Central Excisg Act,
1944 and penalty of Rs.5,000/- uﬂ;der Rule 27 of the Central Excise
Rules, 2002 along with interest on the aleged clandestine removal of
goods found short in the course of stock taking during inspection an
21/22.09,2011 and canfirmed by the impugned OIA passed by the
Commissioner {Appeals) of Central Exclse, Mearut L.
2. rriaf facts are thal an inspectlon was carried out in the factory
premises. The stock of M.S.TMT DBars, M.S.Angles, M.S.Changel &
M.5. Ingot, was verified, For the purpose of physical verification, the
inspection officer, with the help of the staff of the appellant, took one
representative bundie of some bars or Ingots and weight the same.
Thereafter, the said average weight was multiplied with the number of
bundles or bars In arriving al the stock (by weight) avaitable in the
factory. In this manner, the welght arrlved at was compared with the
stock records, In case of M.5. TMT Bars, the stock record as per Book
was 1314.325 MT and shartage found was 391,767 MT. The stock
tallied in case of MS angie, M5 Channels, being negilgible differance of
wo  tons. In case of M5 Ingots, the stock as per bogk record was
1785.059 MT and the stock physically found was 1560.790 MT, there
has been difference and shortage of 424,269 MT. During the

course of stock verification, the exerclse was started at 9,15 houls on

v
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21.09,2011 and onded at 2.0% hours on 22.09.2011. rReqarding the

rmanner 1o be adopted for stock taking of M.S.Ingots, the ctatement of
shri Ritesh lain, Authorized Signatory was recorded, wherein he stated
that he ls satisfied with the manner of crock taking. In respect of
diffarence in stock, he srated that the difference may have pecurred
pbecause they are issuing  for production of the same In their records
on _munting hasis only and there afre chances of errors. Such errsr
ma.y nave lead to difference in the stock in hooks and physical
. yerification, HOwever, for the discrepancy, he agreed 1O deposit the
tax on the shortage SO determined. The tax was also deposited by
way of debit entry as is gvident from th.e panchanama and halance was
pald through PLA Account,  Subseguentiy, show-cause notice dated
08.10.2012 was issued, 05 it appeared to Revenue that the appeilants

have removed finished products, namely, MS Inyots, MS TMT bBars

——————TTTI

valued at Re.62,79,532/- and 1,25,36,544/- respectively clandestineiy,
with intent to evade the payment of duty and did not pay duty

leviable thereon and did not pay duty on the goods removed

clandestinely and further did not enter the removed aquantity in the
relevant record and also did not lssue Invoices for such quantity of
finlshed goods removed by them. In view of the fact that the
appeliants have deposited tax on the stock found short, 1t appeared
to Revenue that there is an admisslon on the part of the appeliant.
pecordingly, they werg requlred to shaw cause as to why the Exclse
duty amounting to Rs.19,38,056/- be not dernanded and appropriated

from the amount atready deposited and further why the penalty be
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notimposed under Rules 25,27 of CER, 1004 read with Sectionl11AC of
the Act.

3. The appeltant contested the show-cause notlce stating that the

valuation of stock was on estimation basis and there is bound to be
variation, In such circumstances, no case of ciandestine removal is
made. The appellant further contended that there are btwa
| independent shed In the factory, one is for Ingot furnace and the other
is for rolling mili. They manufacture ingot and alsu purchase the
same, which are kept separately. when the manufactured ingot are
transterred to re-rolling section, then the same merge wilh purchased
ingot (Input} In the re-rolling mill, Some part of ingol manufactured,
are in hot condition  ursuant to manufacture and some ingot are
always in the furnace of re-rolling mill, which cannot be seen as
rmanufacturing process require high temperature. Further, during the
colrse of inspection, the stock of raw matertals as well as finished
goods was tallled excepl M5 Ingot and MS TMT Bar. AsS regards
chortage of MS Ingots, It Is stated that as per Panchanama, the lying
and countable ingots in the factory was 14189, and 500 ingots having
the approximate weight was ying in the hot rolling mill furnace. Thus,
as per Panchanama, the total ingol was 14689 having the weight of
1615.790 MT while at the time of preparation of Annexure A the
weight is wrongly mentioned as 1560.790 MT. Thus, the guival
difference is 169.269 MT instead of 224266 MT. However, only actual
weight of sample bundles was taken and thereafter, the slock was
counted and muttiplled with the sampie welght and accordingly, the

stock by weight was ascertalned. in this method of estimation, there

A7
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Is bound to be variation and the varlation of about 10% as explalned

does not call for any adverse inference. So far as the shortage of M5

Bar durlng the course of Inspection, is concerned, it was stated that
the Central Excise Officers conducted the verification of stock of MS
Bars, witich was in bundie form. The factual position is that the bars
are also fying In the loose form near to cooling bed, of different gize
a_nd manual bundling was in process. Thus, the lpose M5 bars, which
alee formed part of the stock, were not considered at the time of

ve:jif':catmn ThIS fact wa5 aisc pointed out at the time of inspection.

hat"'the:_error in wenghted saraple bundles is
: AORADI AR 5 the: wetgﬁtment was done on weigh-bridge,
P S haulng the capamty of 60,000 Kg., whan the weight of bundle is B8 kg.
to 94 kg. It is further stated that in euch matter, the valuation Is only
; approximation and the difference so found approprixately 10%, no
adverge Inference is called for.
4. SCN was adjudicated vide QIO and the demand was confirment
and appropriated and further nterest was demanded and penalty was
imposed of equal amount under rule 25 read with Sectlon 11AC of
the Act and Penalty of Rs.5,000/- under Ruije i? of the CCR, 2002.
5. Seing aggrieved, the appellant preferred an appeal bhefore the
id.Commissioner {Appeals), who has rejected the appeal observing
that the contentlons of the appellant as regards method of stock taking
are not tenable as the stock of the goods was valued with their
assistance and it is the appellant who has to satisfy the Revenue about
difference quantity of stock. As regards the contention regarding

limitation that the extended perlod is not attracted, The inspection

_}«ﬁ"
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was done on21722/08/2011, whereas show-cause notice was issued
after more than one year on 08.10.2012. Rt was aghserved that the un-
explained shortage of stock of the goods came to notice of the
Department at the tme of physical verification and the essential
ingredients of the provision under Rule 25 (1} of CCR read with
Section 11AC of the Act, are unambiguously present. Tt was further
observed that in view of the shortage noticed presumption drawn as o
dandestinely remaval stands.

6. Agarieved, the appelfant have praferred an appeal before this
Tribunal on the ground that as the matier of stock takihg iz only
approximation, there s hound to be differsnce and the
Id.Commissioner (Appeals) have erred in treating adverse conclusian
under the presumption that there is cltandestine removal. Ak the time
of inspection, the varlous persons have stated that some variation Is
bound to be there as they issued inventory for production dn the basis
of counting of the ingots, whereas stock is calculated by weight, It is
further urged that the variation explained to the extent of 56 MT in
the stock of ingot, thereby lead to net discrepancy of 169.269 MT,
which is about 10% of the stock and amounts Lo narmal variation.
The Id.Counsel relies on the ruling of the co-ordinate ben;hes of this
Tribunat in the cases of (i) Micro Forge (F} Pvt. itd, vs. Commr. af
Central Excise, Rajkot : 2004 (16%) ELT 251 (Fri-Mumbal), (i)
Camrmr. of Central Excise, Meerut I Vs, Sarvottam Rolling Mills (P) Ltd.
. 2013 (297} ELT 385 (Trl.- Del), (iii} RHL Profites Ltd. Vs, Commr. of
Central Excise, Kanpur : 2012 (285) ELT 103 {Tri.-Del), wherein in

the simitar clrcumstances of stock taking, where physical verification




1 Ex. Appeal No.35864/14

was done by taking average weight of 2 sampie or bundie of goods
and then mu.ttiplied number of pieces of the relevant Items, held on ?
such bagis only on average estimation and such method of stock
taking can only lead {o a suspicion of shortage, but cannot be a
substitute for proof of shortage, uniess the Department is in 2 position
to clearly demonstrate the fact of shortage through actual physical
welghment of entire stock. On basis aof shortage af stock conseqguent
fnference of Hiicit removal of finished goods is not sustainable, On the

point of limitation, the Id.Counsei relies on the ruling of the Hon'ble

.Supreme Court in the case of Commr. of Central Excise, Mangalore Vs,

pals Microsysterns btd, @ 2011 {270Y ELT 305 (5.C.), wherain under
the fact that assessee was a registered manufacturer of machines
availed venefit of Modvat Scheme. On inspection by Revenue and
investigation of stock of goods, it was noticed that there was @ vast
difference between physical stocks available and that shown in RG
234 Part 1 Register. The Managing Director had admitted that the
actual physical stock of inputs and entries in the Register, did not
talty because the assessee had removed the modvatable inpuls for
cales and warranly replacements.  Further, shortage was adgmitted
and stated, due to reason that their Office Assistant, who was
malntaining their books of accounts, was only a matricuiate and belny
a non-technical person, committed mistake. The Hon'ble Supreme
Court observed that it is not disputed that the alleged suppression of
payment of duty by the respondent, was brought to nctice of the
althority on 25.10.1996, when the Superintendent of Central Excise

had inspected the premises of the assessee, whereas the show-Cause

J::sﬁ“
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notice was issued on 26.006.2000. The Bepartment could not establish
that there was any suppression of facts or a fraud on the part of the
respondent assessee. It was held that the honest mistake committed
in maintenance of stock register efc. was admitted by the Managing
Director of the respondent assessee and in absence of any willful mis-
staterment, fraud or suppression of facts, the extended pericd of
limitation is nobt attracted.  Accordingly, he prays for altowing the
appeal.

7. The KLA.R. for the Revenue relies gn the impugned order. Me
further states that the competent person or the authorized signatory of
the appellant, have expressed satisfaction at the time of inspection to
the method of stock taking and have further agreed to pay tax on the
discrepancy found and subsequently, deposiled the same. Under such
circumstances, the Revenue is justified In drawing the conclusion of
clandestine removat of the gonds, found short.

a. After considering the rival contentions, 1 hold that in the method
of valuation adopted being in the nature of estimation/approximation,
there {s bound to be some variation. In reply to the show-cause
notice, the appeliant had raised the discrepancy in the method of stock
taking and had also pointed out that the stock of ingols weighing 55
tons, {(approx.} had escaped In computing welght of ingots. Further, 1
fingdt that the balance difference in the weight of ingots s
approximately 10%, which I consider normal variation and no adverse
inference can be drawn. 50 far as the difference in the stock of MS

TMT Bars is cancerned, [ find that the difference is more than 10%.

Accordingly, 1 allow 10% variatlon as normal, -but over and above
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10%, in absence of cogent explanation, [ hoid that the Assessee IS

A
o
%

kable to duty on the same. gp far the ground of fimitation raised by
the assessee is concerned, inview of the differente of more than 10%
in the ctock of M5 TMT Bars and for want of cogent explanation, i hold
that the extended period of mitation 18 applicable and invokable, Sa
far ac the penaity s concerned under Rule 26, \n absence of any
confiscation of goods and in absence of any evidence of clandesting
rermoval except a strony presumption, penaity (s sel aside. Penalty
under Rule 27 18 conﬂrmeﬂ.

g. Thus, 1 aliow the appeat In part. The appellant will be entitled to
consequentlal panefit in accordance with law.

(Dictated and pronounced in the open Court}
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i {ANIL CHOUDHARY)

MEMBER {(JUDICIAL}




