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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. I
E/Misc/70281/200 6
APPEAL No.E/56068/2014-EX{DB)

{Arising out of Order-in-Appeat No. NOUEXCUS/O00APPL/ITT/ LS dated
V0203 passed by Commissiongr of Cemral Excise & Cusioms

{Appeals), Noida)
For spproval and signature:
Tion'ble Mr. Anil Choudhary, Member (Fudicial}

st
Honhle Mr. Anil G. Shalkkarwar, Member {Teclinicad)

1. | Whether Press Reporter may be allowed to see | No

 the Order for publication as per Ruie 27 of the |

CESTAT (Procedura) Rules, 19827

2. Whether it would be released under Ruie 27 of i Yes

the CESTAT (Procedure) Rules, 1982

publication in any authoritative report or not?

for

3 whether their Lordships wish Lo see the fair copy | Seen

of the order?

4. Whether order is to be circulated to the |Yes

i Department Authorities?
s, inda Sclar Lid. Appellant
L
(Zﬁmmissimwr of Cusioms, T & 5T, Noeida Respiondeat
Apprearase:

Shri AP Mathur, Advoeale
Shri 12K, Deb, Assistant Commissioner { AR),
COIE 4V

Hon'le Mr. Anil Choudhary, Member (Judicial)
Hon' e Mr. Anil G. Shakkarwar, Memtber (Technical)

late of Hearing ¢ 13/06/2010
Date of Deglsion 13062010

for Appeilant
for Respondent



FINAL ORDER No. 70284 200 ¢

Per: Anit Choedhayy

Appeal No. NOVEXCUS/QMYAPPEATTA L dated 270820] 3,

2. The appellant a hundred percent FOUs is in appeal against
order of Commissioner {Appeals) whereby the disallowance of Cenvat
eredit have been upheld.

3. Asper SCN dated 16/10/12 the appeflant had appHed for l‘{:ﬁ]i;{E
of R8.4,6(0,11,733/- under Rule 5 of Cenvat Credit Rules, 2004, read
with notification number 5/2000-CE on account of accumulated
Cenvat credit received on and admissible input services availed by
them and used in the manufacture of finished poods which were
cleared for export under Bend/LUT for the peried Apiif, 2010 to

March, 2012. It appeared 10 revenuce that the appellant, as they arc

;m.

clearing their finig products without payment of duly, they are not
entitled to Cenvat credit in terms of Rudes 6{1) read with 6{4) of CCR,
2004, Accordingly, the appellant was required to show cause why the
refund amount shouid not be denied and disallowed. The appeliant did
not appear and contest the SCN and vide the ex-parte O-1-0 dated
30/11/12 the refund claim was held liable to be rejected as the credit
was held 1o be availed in contravention of Rule 6(1) read with 6{4) of
CCR, 2004, Being aggrieved the appellant had preferred appeal before
the Commissioner {Appeals} who vide the impugned ovder dated

27/08/13, was pleased to observe that inspite of 4 oppertunities the . ,«jﬁ'l,
|
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appeliant has not appeared for bearing, The appeal was dismissed and
the order in original was upheld. Being aggrieved the appeliant is
before this Tobunal,

4. The learned Counsel appearing for the appellant states that as
the appellant was before the setilement commission and the issue
involved in this appeal was also one of the issues before the settlement
commission and that was the reason why they had not appeared before
the Court's bclr{'nw,_ In the final order of settlement commission
mumber 36892013 o 3694/2013 dated 13/5/13 while the other
disputes were seitfed, but as regards the issue of Cenvat credit the
settlement commission abserved as follows:-

“10.2 The Bench observed that the Revenue has sought to deny
cenval credit by invoking Rule 6 of the Cenvat credit Rules, This
provides thal cenval credit shall not be allowed on such quantity of
inpud used in or in relation 1o the manufacture. of the exempted goods
ar for the provisions of exempled services or input service used in or
in refation 1w the manufacture of exempled services. However, it has
been pointed out by the appellant that sub rule 6 of Rule 6 of the
Cenval credit Rules provides that the sub rule (1), {2), (3} and (4} shail
not be applicable in case the excisable goods are cleared to a 100%
export oriented undertaking,

1.1, Since duty has been demanded on dilferent and unrelated
tssues, the Bench decided to address each of these separately. The
Revenue has soupht to deny cenvat credit availed by the spplicant on
inpuls, capial goods and input services. This denial is in lerms of
Rule 6(1} of the Cenvat Credit Rutes. The applicant had taken cenvat
credit amounting 10 Re.23,94,632~ on inputs, Rs. 15,533,024/~ on
capital poods and Rs.0,63,53,497/- on inpuls services respeclively. A
part of this bhas been utilized for payment of duty foregone which, the
applicant has admitied, 1s unproper.

f1.2 Capital goods and inputs procured by a 100% EOUs are
exempted from payment of Customs and Central Excise duty in lerms
of notification No,32/2003-Cus. and 22/2003-CE respectively. There
35, however, no such exemption available for Services received by
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100% 10OUs. The applicant claimed thal the cenvat cred has
accumulated on account of availment of credit of service tax paid by
them on services such as housekeeping, security services, banking and
financial services, insurance, cargo handling service, repair and
maintenance services, ele.
113 The Revenue had submitted that Rule 6{1) of the Cenval Credit
Rules provides that cenvat credit shall net be allowed on any input or
input services availed for the mavadacture of exempred poods or for
provision of cxempted services. The applicant had highhighted that
Rule 6(6) of the Cenval Credit Rules lays down that the provistons of
sub rule (1} are not applicable in case the excisable goods remeoved
without payment of duty are cleared to a 100% EOU. On that basis,
they had sought to argue that the entire amount of Cenval Credit

availed by the applicant is valid. However, the bench observed that

this exclusion would onty apply to units which are supplying inpuls or
capital goods to a 100% EOUs in order to enable such suppliers Lo
avail convat credit on duty paid inpuis acquired by them, since
supplies to & 100% EQUs are free of excise duly.

11.4 However, service tax would be on a different footing, There is
no exemplion from service tax on services utilized by a 100% EOUs.
e Bench observed that the applicant would be entitied 10 avail
Cenval Credil of the Service Tax paid by them on the input services
utilized by them proporticnately to the extent of the value of poods
exported. The applicant also submitted ihat Chapter & of the Fareign
Trade Policy (FTP) 2009-2014 contains provisions relaling to 100%
FOUs. Para 6.11C(iv) provides that 160% EOUs will be entitied to
cenvat credit an the service tax paid on the services provided Lo 100%
EOUs. In fact Rule 5 of the Cenval credit Rules, 2004 specifically
provides for refund of accumulated cenval credit in case the final
product is exporled without payment of duty. This rule also provides
the manner for determining the amount of sueh refund, The Bench
observed that the applicant was entitled to cenvat credil to the extent
provided for in the Cenvat Credit Rules.

115 The Bench observed that the applcant was entitled to cenvat
credit of Service Tax paid on eligible input services utilized. The
Bench, however, observed that it would not be appropriate fur the
Settlement Commission 1o scratinize the transaction wise avaibmeil
and utilization of such eredit. It would be appropriate for the
jurisdication officers to ensure the proper availment and atifization of
sach credit.”

5 We find that the issue lies in a narrow compass as e the

availabifity of Cenvat credit. Further, we find that due to nen
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appearance by the appellant belore the Court belfow, the issue has not j"’ﬂ
been examined with respect to the availability of Cenvat credit in
terms of rule {6} of the Cenvat Credil Ruoles, 2004, Accordingly, in
mterest of Justice we allow the appeal by way of remand, We remand
the matler o the adindicating authority, who shall examine the issue
as regards both availability and impediment to avail Cenvat credit
with respect 1o the provisions of Cenvat Credit Rules, particularly
Role 6{6} of the Cenvat Credit Rules. We, larther, direct that such an
order witl be passed within a period of 45 days from {he date of
receipt of a copy of this order. Further, we direct the appellant’s to
appear before the concerned authority within a period of 20 days from
the date of receipt of a copy ol this order along with their
reply/represaittation and evidences they want to rely i support of the
refund claim and entitlement of Cenvat credit, Tf the appellants are
found entitled to refund the same shail be disbursed 1o them within a
further period of 30 days from the date of passing of the order, W
terins of this order.

6. This appeal is atlowed by way of remand with directions. The

Miscellaneous Application {or earty hearing also stands disposcd off

{Dictated in Court)
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