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FINAL ORDER NO.. F92682 70 2—.‘3!’,5:2 el

Per: Anil ;. SEakkarway

issue in both the appeals is same but {or different periods. Appeal No,

E/SGRBEA3 is filed against Order-in-Appead M
a0

FTHCIATPLANGIDACLOEZ dated 20/ (22012 & Apply M BAESEIS 2004 {103

is Hled apaingt Order-in-Appeal Noo NOVEXCUBAQGRAPPLAAY 2 dated

2502014,
2. Brief facts of the case are that the appellants are manufacurer

of Dry Cell Batteries and availing CENVAT credit facility. During the
course of manufactute of dry cell hatleries defective dry cell batieries
get manufactured on which ne duty is paid. Therefore, it appeared to
revenue that CENVAT credit poing into manufaciure of defective
batleries on which duty is not paid is net admissible to the sppellant.
‘Through show cause notice No. V{15)Adi/Noida/Eveready/42/11
dated 26.04.2011 it was proposed that CENVAT credit amount to
Rs.46,71,927/- invelved in{ieﬁcc.tivu dry cell battertes cleared during
the period from April, 2006 to Febroary, 2011 is recoverable. The said
show cause notice was adjudicated through Order-in-Originai No.
OGADDL. COMMISSIONER/NOIDA/2012-13  duwted 07062012
wherein the original authority beld that any CBEC Circular based on

the provisions of Rule 571 issued eactier have no relevance 1o the

present case and confirmed the demand in the show cause notice and
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gther demand in the notice of Re6, 78,201/ for suhsmﬁwni period
from Marely, 2011 10 October, 2011 through show cause notice dated
PLOEZOEZ totaling w Rs53,50,128- and imposed equal penalty.
Aggrieved by the said original order assessee preferred appeal before
Commisstoner (Appealy). Commissioner {Appeals) through Ordersin-
Appeal Mo, STLCEAPPLMNOIDAZN D duted 20/12/2012 decided Lhe appeal
and upheld the original order. Chatlenging the said Order-in-Appeal
daed 20422012 appellant  §s before  us  through  appeal
N EAS6RES3.

ER the issue remaming the same, similar show cause notice
covering a period from April, 2012 to November, 2012 was issued
wherein i was proposed to recover Rs.6,6803%5/- involved as
CENVAT credit pone inlo defective dry cel] batteries through the
show  cause notice No. V(153Ad]./Noida/Eveready/169/12  dated
| 28.03.13, The said show cause notice was adjudicated through Order-
n--Origina N 13- 16/ADDITIONATL
COMMISSIONER/NOIDA/20t3-14  dated  18/07/2013  which en
similar st grounds confirmed the demand and imposed penalties.,
Ap.peilmu preferred appeal against the said order which was decided
through Qrder-in-Appeal No. NOVEXCUS/OGG/APIL/1853/14 duted 25/07/2014
which is impugned order in appeal no. 13/55185/14. Tn the Order-in-
Appeal dated 23.07.2014, Commissianer (Appeals) upheld the order
i origimal and rejected the appeal, Against the said 1wao orders-in-
upp::n]} Appellant s before us through two separate appeals. The

contention of the appellant is that there are no provisions in CENVAT

%
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credit Rules, 2004 o reverse CENVAT credit availed on inputs poing
into manufacturer of goods which get manufsctured as defective or
are wasteful poods. The Central Excise Rules, 1944 provided tirough
rule 37 B that CENVA'T credit availed on mputs going into waste is
admisstble, There is plethora of jucfgtna:'n[gwhurmn it 15 ruled that there
15 no avthority of taw for vecovery of CENVAT credit availed on such
mputs which ultimately po inlo waste or in the manuiacturer of
defective goods.

4. The Learned Counsel for the appellant reiferated their grounds
of appeat and further argued that the criteria for admissibibisy of

N
CENVAT credit are that the inputs should be used in the manuatacture.
Thete ate no allegations in the show cause notice that the inputs or
: ot

input services were not duty paid or the mpul semees-were=y input
aerv'u:-::g,were not received in the factory or they were nat used in the
manufacture. The CBEC have issued circular n the past which is not
withdrawn, He has further arpued that even today CBEC manuai op
supplementary instruction under chapter § at para 3.7 clarifies as
follows.

“3.7  CENVAT credil is abse admissible i respect of the amtount of inpuis
contzined in any of the waste, refluse or bye product, Simitady, CENVAT is nes w
be denied if the inputs are used In wny infermedivde of the final prodoct oven o
such intermedinte s exempd Bom payment of duty, The basic jden ix tha
CENYAT credil 1v admisgible so loog as the inpurts sre wsed inoor o redation 1o the
manpfactere of {inal products, and whether directby or indirectly.”

Therefore by not {ollowing CBLEC instruction the orders-in-original
and Orders-in-appeal have become bad in law and they may be set

aside. The departmental representative has reiterated the contentions

of Order-in-Appeal. IQ\




Wember (Technical}
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5. We have considered e rival coptentions, we notice thal cven
teday CBEC instruction stand that CENVAT credit is admissible 1
respect of input contained i any ol the waste, refuse ot by product.
We, therefore, hold that toth the show case noUces in present Lwo
appests are unsusiaimable. Therefore, we sel aside both the Orders-in-
Appeal and both Orders-in-original. We allow both the appeals with

consequential relief, i any. No Costs.

(Dictated in Court)
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