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Iy Appead No SRET8A413
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Fer Mr. Anil Choudhary

The revenue is in appeal against order in appest dated 22/2/13,
whereby demand of Rs.11,73,137/- being attributalile to shorlage of
raw material, have been set aside, along with equal amaount of

penally.

2. The respondent is a manufacturer of cold rolled cails, hot ralled
sheets or cold rolled sheets. In the course of Cost Audit under Section
14A of the Act, the Cost Auditor pointed aut that there is some
discrepancy in the guantity of raw material i.e. H.R.Colls isguedl G
against actually used for production of sheets, A shortage of 102.33
MT for 2006-07, 136.03 MT for 2007-08 and 138.61 MT for 3005-09
was pointed out. It was explained by the assessee to the cost audit
that the difference in quantity of the M.R.Cols was due to internat
captive use for manufacture of the cranes and other machings.
However, the Cost Auditor did not agree as the assessee does not
maintain separate records for receipt and issue of H.R.Coils for the
manufacture of such cranes. Based oh this report, SCHN doted 11/1/12
was lssued as it appeared to revenue that the assessee is unable o
explain the discrepancy in the stack, accordingly, they proposed to
recover cenvat credit amounting to Rs.12,34,325/- along with interest
and further, penafty was also proposed under Rule 15 of Cenvat
Credit Rules. The appellant contested the show cause nobice by filing
reply on merits as well as on the ground of limitation. The respordent

explained that they received £5.14,97,8498.952 MT of H.R.Coilg
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3 Ex. Appeal No.58038/13

involving Cenvat credit of Rs.6,42,09,49,349/- out of which the
Revenue have doubted the use of 376.97 MT of H.R.Caiis which is only
0.02%, of the total input. 1t was also clairmed that they issue H.R.Coils
for captive consumptian, have been duly recarded in Form IV Regést&r
ard further, it was pointed out from ER-1 refurns that the assessee
deared EQT crane time to time, which ig evident on the face of the
cecord. The SCN was adjudicated vide order  dated 30/10/12
confirming the demand in respect of Cenval credit of Rs.11,73,1374-
under Rule 14 read with section 11 A of the Central Excise Act, 1844,
along with interest. A reduced demand was confirmed, then nroposed,
ac the contention of the assessee that there is discrepancy it the
figure for the period 2008-09 was found correct. Further, equal
amount of penaity was imposed under Rule 15 read with Section 11 AC
of the Act. Being aggrieved, the appellant preferred appeal pbefore the

I, Commissioner (Appeals).

3. vide the impugned order dated 22/2/13, the g, Commissioner
{Appeals) was pleased to allow the appeal and sel aside the order,

recording the foliowing findings -~

"s.1 I find that the adjudicating authority has abserved
under para 32 of the impugned order that the disputed
quantity of HR Coif was fssued by the appellant during the
disputed period but not actuafly used for production of
finished goods. Thus, it is clear that the receipt and jssue
of disputed quantity of the HR Coil has not been disputed
by the department. The only ground faken by the
department for confirmation of the demand s that the
appeliant failed to provide dny record on the basfs of which
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4 Ex. Appoat No 5803873

it may be established that the suid gquantity has been
consumed by them in the manufacture of finishod guogs, I
do not find any ment in the ground of the department
because the revenue also could not bring out any
documaentary evidences on record which suggest that the
disputed gquantity of the HR Coil had been used by the
appeflant otherwise (nof used i the progduction of finished
goods).

6.2 However, ] find that the appeflant has submitted that
they received inputs e, MR Cofls primarily  for the
ranufacture of C R Coifs but in certain cases they yse H R
Coils and other items for the manufacture of EOF {rane.
The removesi of such crane ic duly reflected in the RG 1 and
montily Returns showing clearance of qoods on payment
of duty, for receipt and jssue of H R Coils, they raintain
record in Form IV register, Whenaver the M R Coifs are
issued for the manufacture of EOT Crane, the same are
shown as caplive consumption in the Form IV registor
After manufacture of the FOT Crane, jt is sccounted for in
the RGI Register from where the same s cleared on
payment of duty. The datails of removal of E0T erane is
auly reflected in fhe Monthly Returns. [ find merit in the
submission of the appellant as the same has been duly
supported by documentary evidences, The appeffant has
submitted photo copies of record maintained in Hhis regard
shrawing therein issue of raw material for caplive use,
Besides, they had aiso submitted the clarification vidie their
fetter dated 01.12.2011, with reference to query raised by
the furisdictional Superintendent régarding the difference
in quantity of raw material issued vis-g-vis quanitity of
CR/GP sheets based on the observation of the Cost
Auditor, In their clarification, they had stated that the said
difference is on account of quantity of tiR Coifs used in the
manufacture of EOT Cranes. The tofal quantity of He Cofls
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were used during the period from 2006-07 to 2008-09 for
the manufacture of EQT Cranes is 3681.235 MT. They had
alen subimitted details of clearances of EOQT Cranes,
manufactured by them using the said HR Coils. In details,
yaar, inveice No., date, value, duty and wt. are given. Year
wise details of captive consumption of quantity had also
been subimitted by them. The appelfant has also submitted
some coples of ER 1 refurns showing therein mamufacture
and clearance of EOT Cranes. Al these facts have not been
disputed by the department. Moreover, it s also an
undisputed fact that without the use of HR Coifs and other
raw materials EOT Cranes cannat be manufactured. How,
these Cranes were manufactured without use of HR Coils
has afso not been commented by the departrent. In view
of these facts, T am inclined to hold that the appellant has
submitted sufficient documentary evidences in support of
their contention that the disputed guantity during tfe
refevant period were used for the manufacture of EOT
Cranes. Thercfore, T also hold that the said quantity of HR
Colfs were used during the relevant perod I the
manufacture of finished goods fe. EGT Cranes and
sccordingly,  the cenvat  credit  amounting  to Rs.
11,73, 137/-Is admissible to the appeffant.

7. I fingt that since the demand of Cenvat Credit availed
by dhe appatiant on the dispoted gquantity of HR Coifs
during the refevant period does not stand on merit as
discussed supra, therefore, I do nob find any reason for
the imposition of any penalty under Rule 15 of the CCR,
20047

4, Being agarieved, the Revenue is in appeal on the ground that
the Id. Commissioner {(Appeals) have ighored the fact that the Cost

Audit had cbserved that the assessee did not maintain any separate
i
=

E
|
¢
'
%



f £ Appeal No. 5863877 3

recort for the receipt and issue of H.K. coils a5 contendeg by them to
have heen to be used for the manufacture of EQT Crang/machines.
The assesses only maintained the records with regard 1o receipl sng
issue of HR coils. 1t e further contended that the adiudicating
authority have observed that an perusal of Form 1V Register contaising
date-wise details of apening  balance, quantity recerved, Guantity
issued for manufacture of excisabte goods, quantity issued for igh
WOk, quaniity jssued for captive use and the closing balance, is
pointed out. The Register also containg the date-wise guantity of wark
in progress, Work in progress shows the quantity of HR coils which is
in the process of manufacture of Finished goods but still the seme does
nob reflect quantity of waste denerated during the manufacturing
process of the said finisheg goods, It is further pointed out that the
assesses have faflad to distharge the onus on them as L admissibility
of Cenval credit with regard o that the discrepancy found. Ik s further
lrged that the findings of Id. Commissioner (appeaie) is based on onfy

assumplion and presum ptions.

5. Heard the parties and perused the appeal records,

G, Having considered the rival contentions, I find that the |4
Commissioner (Appeals) examined fthe icsue in detait as aiready
rnoticed ferein-above. I further find that the respondent asspgsoe have
given cogent expfanation that the H.R.Coils issued for captive
consumption,  have  been utifized  in  the manufactyre of

cranes/machines, Further, it is & matter of record and  rightly

appreciatad in the impugned order that the dssessee have clearod
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cranes Yime to time on payment of duty. 1 find rhat these material fact
nave been ignored by the adjudicating autharity, thereby, feading to
irrational findings. I agree wilh the findings of |d,Commissioner

(Appeals).

7. T ic further hetd that in view of adequate disclosures made [n
stock records (Form BV Register), as well as regulsr clearance of EQT
cranas, on payment of duty, and 8iso reflected in the returns, there iEI
NG SURRressian or contumacious conduct an the part of the respondent
assessee. Thus, [ hotd that extended period of limitation is alse not

availalile to Revenue.

. Thus, the appeat is dismissed. The respondent-assessee wil be

entitled to consequential benefit, if any, in accordance with law.

(Dictated and pronounced in the open Court)

(Anil Choudhary)
Member (Judicial)
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