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 order o, 0663 / 266

Per: ANIL CHAUDHRY

passed by Commissioner (Appeals) Customs, Central Exclse and
service tax, Moida by which the disaliowance of Cenvat credit availed
on input services being shifting and relocation expenses of Lhe
employees ncurred by the Assessee under the their transfer policy

was upheld as not an eligible input service,

2. The brief facts are that the appellant is engaged in the
manufacture of Alr Conditiener, Colour Television, Computer, Monitor
etc., and also engaged in providing service and is registered with the
Cenlral Exclse Department and also regd. as taxable service provider,
having about 42 branches across India. The appellant transfers its
employees from one iocation to another according to business needs
for smooth functioning of the business. In case of such shifting, the
shifting expenses, which includes transportation of household goods of

the employee to the new location are Incurred by the sppellant. The

appeflant availed the Cenval credil on such Input sepvices as it
belleved that such expenses are incurred in relstlon to the business of
manufacturing and providing service and accordingly availed Cenvat
credit Fhat the expenses are duly recorded in the books of account
mraintained and the credit availed of the service tax is also included in

the amount of Cenvat credit in the ER-1 Returns, For the first time, In

the course of audit for the peripd January 2007 to December 2007, in
the month of April 2008, the Revenue objected to avsiling of such

credit as it appeared inadmissibie on the freight charges for household




shifting of employees. The disputed period in the present appeal is

~
October 2010 t& March 2011, which show cause notice was issued on A
1/11/2011 for an amount of Rs. 1,13,363/- belng the Cenvat credit on

services received on shifting expenses of employees upon transfer.
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The appellant appeared and contested the show cause notice stating

G
that there is no suppression etc. On thel part and further contended A

that the transfer of the employees is made in furtherance of their

et K

business prospects and profitabllity of the company. The SCN was
adjudicated and vide QIO dated 30/11/12 the proposed Cenvat was
© disaliowed Rs. 1,13,363/- along with interest and equal amount of
penaity was imposed undef Rule 15 read with section 11 AC of the Act.
Being aggrieved the assessee preferred appeal before Learned
Commissioner fAppeais) who vide the Impugned order was pleased to
dismiss the appeal holding that in the instant case, the sald service
A
has nopsense with the business of the appefiant. It is observed that A
the shitting of employee is not an activity of the business of the
‘appellant and as such the same is not an Imeligible input, So far

limitation |s cancerned, it was held that as the appellant have not

specifically disclosed in the return that they have availed Cenvat cradlt
on the sald service, accordingly there is suppression on thelr part and
extended period of limitation is applicable. Being aggrieved the

appeliant is in appeal before this tribunal,

2. The Learned Counsel for the appellant urges that vide
amendment to Rule 2 (L) of CCR with effect from 1/4/2011 clause {C)
includes travel benefits extended to employees on vaj%‘atlon sch asﬁ"f\
izave ar home travel concession, when such services are usad

primarily for personal use or consumption of an employee have been



specifically excluded. Prior to 1.4.2011 such expenditure was not
wveludablc

specifically excluded and if the same was reliabie to busmes%’the same ,ﬁ'\"

was aliowable. As the period in this appeal is prior to 1.4.2011 such
input service squarely gualifies, as transfer of employees is tn the
business interest of the appeflant, The Learned Counsel also draws my
attentlon to circular number 943!4;{'2{}11 - X dated 29/4/2011
whereln at Serial No. 12 raised waﬁh;ﬁe credit on services recefved
hefore 1/4/2011 on which credit is not sflowed now/e.q., Rent a cab
service? By way of clarificatlon it is the stated “the credlt on such
sarvice shall be a;.railable if the provision has been completed prior to
17472011} The Learned Counsel relied on the ruling in the case of CIT
vs. Bimetal Bearings 1994 {210) ITR 945 (Mad), hefd that the amount
paid by a company to its employees by way of seltling allowance in
connectlon with shifting of its factory to a new place is allowable
expenditure. The Learned Counsel also relles on the ruling of the
Bombay High Courl in the case of CCE vs. Ultratech cement Ltd 2010
(260) E.LT 369 wherein the Hon'ble High Court have held that the
definitlon of ‘input service’ is not restricted to services used in or in
refation to manufacture of final product, but extends to all services
used in relation to the business of manufacturing the final product, He
further states that the definitlon of Input and input service is distinct
under the Cenvat credit rules. Input service is defined iiustratively and
not restrictively, illustratively and not exhaustively as comprising

Interalia the enumerated services. A restriction has been incorporated

on avallment of Cenvat credit with effect from 1/4/2011 accordingly

JW“

the Learned Counsel prays for allowlng the appeal.
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3.  Fhe learnedly AR for Revenue relies on the impugned orders. He
further points out from the order in appeal that Learned Commissioner
have specifically held that the appellant have not dedclared the Cenvat
credit availed for such service separately, accordingly extended perlod

of imitation is applicable,

4. Having considered the rival contentlons, I hold that transfer and

shifting expenses Incurred by the appellant company pursuance of the

policy of emplioyees transfer 1s eliglble input service prior to 1/4/2011.

1 also hotd that in view of the clarification of CBEC Vide Circular No.
vl

943/4/2011~CX It has been clarified that expenses having sometiare of A

ot )

personal nature dﬁﬁi‘ not allowabie with effect from 1/4/2011, i'!:the A

same is incurred particularly for an employee. Such expenses are

aflowable If the same are provided to employees in general as

expenditure in relatlon to the business of an assessee, It have been

Lo . . . . A
also _held by $MB bench of this Tribunal in Hindustan Coce Cola s

Beverages Pvt. Ltd. wvs. CCE, Nasik 2015 (38) S.T.R. 129 {Trl.-

Mumbail).

5. Thus, the appeal is allowed, the Impugned order is set aside. The
gppellant shall be entltled to consequentlal benefit, 1t If any, in

accordance with iaw.
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