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In The Customs, Excise & Service Tax Appeilate Tribunal
Regional Bench {Aliahbad)

R X
Appeal No . E/1573/2010, Ef2074/2011

fArising  out of  OlA-B3/CE/MRT-11/2010 Dated  26.02.2010 and
014/ 16B/CE/MRT-IL/ 2001 Dated 31.05,2011 passed by Commissioner
(Appeals), Central Excise, Meerut-1I)

1. CCFE, Meerut-11 : Appellant in Appeal No. Ef1573/2011

2. Gangeshwar Shipping Mills : Appeliant in Appeal No. £f2074 2011

Vs
1. Gangeshwar Shipping Mills
P T :_QCE,_Megrut-II 4 respondent {(s)

I ":Réﬁr"é'sénted by:

o For Assessee - Shri Bimal Jain {CA)
For Commissioner : Shri 0K, Deb {AR)

For approvat and signature:

M. Anil Choudhary, Hon'hle Memher (Judicial}

Whether Press Reporters may be allowed Lo see the
1. | Order for pubtication as per Rule 27 of the CESTAT NO
{Procedure) Rules, 19827
T Whether it should be released under Rule 27 of the
5 CESTAT (Procedure) Rules, 1982 for publication ':lﬁo
* |in any authoritative report or not?
Whether thei?Lordshiﬁ wish to see the falr copy of B
3. the order? Seen
Whether order is to be circulated to the Departmental
4. | authorities? Yes
1
CORAM:
MR. ANIL CHOUDHARY, HON'BLE MEMBER (JUDICIAL)
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IFJ'?’EG#r‘dEr No. /OO 65—"_ 70056/20)[6

Per: ANIL CHAUDHRY

W E
1. Both the appellant assessee and Reverue are appea?‘%“jéiﬁé’t“’“‘

arder in appeal passed by the Commissicner {Appeals} Customs and

Central Excise, Meeryt-I1,
2. Heard the parties.

3. The issue in this appeal is whether the assessee had rightty pald
the duty at the time of debonding from hundred percent EOU ta EPCG
Scheme and had debited an amount of Re. 28, 97, 553/- towards
payment of duty on indigenous capitat goods and raw materials lying
in the stack on the date of debonding and partly by way of the challan
ER 7 rightly under the provisions of rule 11 (3} of Cenvat Credit Rules,
2004, Of the 4th and on subsequent Insistence by revenue deposited
the said amount and again by cash and thereafter applied for refund.

In the circumstances |s whether the appeltant is entitled for refund.,

4, In the appesl flled by the Revenue, the issue is In view of the

categorical findings recorded by the Commissioner {Appeals) that the
appelfant enable to pay the duty under rule 11 {3} to the Cenvat Credit
Is whether the Learned Commissioner lustified in remanding for the

verification of caiculation of the refund of an amount of paragraph 5 of

Notification number 5/6 - CE.




| 5. The brief facts are that the appelant was 100% EQU engaged in
the manufacturé and export of cotton yarn, The assessee was availing
Cenvat credit of duties/taxes paid on inputs and input services and
capital gonds. The assessee was alse avalling the facility of duty free
procurement of inputs and capital goods under NMotification number
2272003 -~ CE. On 18/10/2007 the appellant applied for debonding,
that is, to shift from the 100% EQU scheme to EPCG scheme. In the
process of opting out of the 100% ECQU scheme the assesses
calcutated duty liability on imported capital goods and indigenous
capltal goods and raw materials and part of the duty so payable
amounting to Rs. 28, 97, 553/- was paid through Cenvat credit and

halance was pafd In cash. In his report dated 19/12/2007 the Range

Suvperintendent stated that no duss are pending agsinst the assessee

and further indemnity Bond submitted for any other duesjijffnund in A7

future. The Deputy Commissioner issued letter dated 24/12/2007
directing the assessee to pay the said amount of Rs,  28,97,553/- In
cash instead of RG-23 A/C, and submit the deposit particulars to office
for taking further necessary action in the matter of conversion of the
unit from 100% EQU to EPCG, scheme the de-bonding request. In
their anxiousness to shift to the EPCG scheme the appellant pald the
sald amount by challan dated 26/12/2007 and thereafter vide letter
dated 28/12/2007 the Deputy Commissloner issued 'ne dues
certificate’ to the competent authority of Nolda Speclal Economic Zone

with respect o the de-bonding,.
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6. The appellant on helng so advised filed an application for refund
of the said amount of Rs. 28, 97, 553/- vide the letter dated 15
February 2008. Pursuant there to defect memo dated 277272008 was
[ssued In response there to the appellant resubmitted the refund clalm
the documents as directed on 25/4/2008. The SCN dated 30/03/2009
issued it aileging that the Cenvat credit lying in the account on the
date of debonding lapsed under rule 11 (3} of CCR and further refund
appeared to be limited to Rs. 25,38,551#}&1}% it also appesared to
Revenue that the refund was time barred and Cenvat credit not
available on some iriput services. The appellant assessee contested the
SCN and alse reffed upon the ruling of Honourable Gujarat High Court
in the case of Dishman pharmaceuticals and chemicais private Ltd vs,
Union of India wherein by way of interim order in the writ petition
Honourable High Court have permitted to pay Excise duty from the
legaily available Cenvat Credit account with the direction to the
Authority ta issue appropriate certificate for the debanding frglm 100%
EQU Scheme,vide the QIO dated 30/10/2009 r'ejected:;i“?he ground
that the Cenvat credit lapsed upon debanding under the provisions of
rule 11 {3} of CCR and the appellant was nal aligible for Cenval cradit
[n respect of credit avalled on capltal goods and other services ullllzed
for export/clearance of finished goods under Notification No. 572006~
CE, Belng aggrieved the appellant preferred appeal  before
Commissioner (Appeals) Wherein vide order in sppeal  dated
26/2/2010 it was held that the sssessee have rightly utifized Cenvat

credit for paylng duty at the time of de-bonding under rule 11 (3) of

the CCR. It aiso held that the date of refund filing will be 15.02.2008




i

and not the date of re-submission being 25/4/2008. However, the

Commissioner (Appeals) remanded on the issue of determining the
exact amount of refund in terms of the formula given in Para § of
Notificatlon No. 5/2006. Against the direction of remand in part the
Revenue preferred present appeal number E/1573/2010. The assessee
appeared before the Adjudicating Authority for compilisnce of the

remand direction and in  pursuance thereto vide ©QI0 dated

24022011, the refund was rejected in view of the revenue appeal

pending before the before this Tribunal, Belng aggrieved the assessee
again preferre¢ appeal before Commissioner {Appeals) who have vide
the impugned order dated 31/05/11 rejected the appeal upholding the

order of rejection.

7. Being aggrieved the appellant assessee filed present appeal

number E/2074/2011,

8. Having considered the rival contenticns 1 find that the revenue
have not disputed the finding of the Learned Commissioner {Appeals)
uphofding the contention that the appellant was entitled to utifize
Cenvat credit for payment of duty at the time of de-bonding. In this
view of the matter there was no reguirement of consideration of the
refund clsim  under the provisions of notification 5/2006-CE.
Accordingly I set aside the direction/remand order of the
Commissioner (Appeals) as contained In paragraph 5.5 of the order-in-

appeal dated 26/2/2010. 1 further hold that the appeliant is entltled to
2897 sS4

refund of the amount of Rs. 28227247/~ which was rightly paid at the A=



time of debonding by debit to Cenvat and the appelant was
subsequently made to deposit the same agaln In cash and for which 8
refund ciaim was filed within the period of 12 manths from the date of
payment being 24/12/2007. Accordingly the appellant assesses is
entitled to refund of the saig dmaunt and I direct the Adiudicating
Authority to grant the refund within 3 period of 45 days from the

receipt of a copy of this order along with interest as per rules,

9. Thus, the appeal of the assesse2 being appeal number
E/2074/11 is allowed. The appeal of revenue Ef1573/2010 stands

aflowed for statistical purposes only,
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Gy, {ANTL CHOUDHARY)
MEMBER (JUDICIAL)
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