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cL RAMAVAEa

IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIDNAL BENCH : ALLAHABAD

N

Ex. Appeal No.60515/13 ¥

Arising  out of OIA  No.GZB/EXCUS/000/APP/136/2015-14 dated
10.09,2013 passed by Commissioner of Central Excise (Appeals) & 5.
Tawx, Ghaziabad,

M/s Bhagwati Packadgin
/5 Bhagwa Qing . APPELLANT(S)

VERSUS

Commissioner of Central Excise & 5. Tax, Ghaziabad
RESPONDENT (S)

Ex. Appeal Mos. 60358/13
CO-51345 f14

Cammissioner of Central Excise & 5, Tax, Ghazlabad
LAPPELLANT(SY

VERSUS

M/s Bhagwati Packaging RESPONDENT (S)

For approval and signature;

HON'BLE MR. ARIL CHCHIDHARY, MEMBER [JUDICIAL)

1. Whether Press Reporters may be allowed Lo see
the {Order for pubbcation as per Rule 27 of the
CELTAT (rroceduere] Rueles, 108627 ) o

2. Whether i sfouold e released vnder Rufe 27 of the

CESTAT [Procedurs ) Rufes, 1982 for pultication
in any adthoritative report ar nat? VYes

2. Whether His Lardship wishes to see the fale copy
of the Order? ; Geen

A, Wheather Grder is 1o be circulabed to the Departmentai
Aulhorities? L YEs

APFEARANCE UA

Shri H. M. Dixit, Asstt.Commr. (A.R.) for the Department
Shri 5. K. Pandey, Adv. for the Assessee

A



CORAM:

Per Mr. Anil Choudhary

The ascessee and the Revenue ara in Cross Appeal against order-

In-appeal dated 10/9/13 passed by the Coemmissioner {Appeals),

Customs and Central Excise, Ghaziabad, and the assessas i in Cross
pbjection against the Revenue's Appeal No.E/6U35E/13. The td.
Commissioner (Appeals) have upheld the Levy of duty with interest
under Rule 8 (34) of Central Excise Ruies, 2002 but have been pleased
to set aside the penalty imposed of Rs.5 lakhs under Rule 25 of

Central Excice Rules 20024,

z. That the assessee, being a manufacturer, s engaged in
manufacture of fiexibie laminate, flexible taminated pouches, et ceterd.
In the course of scrutiny of the monthly ER-1 Retums for the month of
february,2011, the revenue noticed the duty payable through PLA
account was shown at Rs.6,02,470/- and through Cenvat credit
account Rs.10,80,000/-. The amount shown nayable in the PLA
account Rs.6,20,722/- was deposited on 30/4/11. The seid amount
was payable by 5/4/11 that is within 30 days of the due date, being
5/3/11 with interest. Also it appeared to Revenue that as the duky was
permitted to be paid vide FLA by G4/4/11 but the same was patd with

interest on 30/4/11, therefare, the assesste committed default for the

period 5/4/11 to 30/4/11. During the period of default, the assessee

J




3 Ex, Appead Nos 60515 & G6a358403

was required to pay duty for each consignment ab the time of removal
without utilizing Cenvat credit, in terms of sub-rule 3A of the Rule 8 of
Central Excise Rules 2002, Further, it appeared that the facility of
ulilizing Cenval credit was not available during the period of default.
Accordingly, the appeliant was required to show cause as to why not
Excise duty amounting to Re.15,30,059/- should not be demanded and
recovered along with interest and further why not penalty be imposed

upder flule 25 of the Centrat Excise Rules.

3. Sir;ﬂxilarly, for the month of March, 2011, (he assessec was
required to pay duty by 31.3.11 and could have paid the duty 2%
3I0/4/11 and further, had paid the same on 23/6/11, therefore there
was a default for the period 1/5/11 to 23/6/11 within the meaning of
Rule 8 {3A) of Central Excise Rules and vide a show cause notice Ne.
01/ADC/GZB/2012-13 dated 12/4/12, the appellant was required to
shows, as to why not the amount of Rg,28,65,645f- he not demanded

with interest and penalty was also proposed.

g, The appellant assessee contested the show cause notices and
the same was adjudicated vide order in original dated 6/5/13 wherein
the demands were confirmed along with interest and penalty of

Rs.5 jakhs was imposed under Rule 25 (1} Central Excise Rufes, 2002,

h. Being aggrieved the appellant- assessee oreferred appeal before

the Commissioner {appeals) who, in the impugned orders, was pleased

to uphold the duty demand but was pleased 1o set aside the penalty

A

impased under Rule 25 of the Central Excise Ruies, /L}ﬂ
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6. The |d.A.R. for the revenue, relying on the grounds of appeai,
suhmits that the Commissioner {(Appeals) have erred in deleting the
penalty as excessive and the same is against the spirit of faw. In the
case of CCEx., Bhavnagar Vs. Saurashira Chemicals Ld. ;2007 {212)
ELT 7 {SCY relied upon by the Commissioner {Appeals), the
Honourable Supreme Court aranted relief under the fact that there was
financial difficulty of the assessee and the duty was paid seon, the
funds where avaitable, such facts are not therg in the present case,
Relying on the rulings of this Tribunal in the case of Weldon Celio Plast
Ltd. Vs. CCE, Dethi IV : 2013 {287) ELT 141 (M), where it is held that
tegal fiction has to be taken to ifs togical conclusion. Under similar
facts, under the provislons of Rule 8(3A) during the period  of
fnrfeiture, the assessee did not pay duty consignment-wise and the
clearance could be treated having been made without payment of duty
and herce, the provisions of Rule 25 (1} where attracted.  Further
relying on the ruling of this Tribunal in the case of CCE versus K. K.
Kokl anrﬁ Brothers @ 2013 (295} ELT 709 {Tri.Bel.), wherg this Tribunal
held that the assessee was debarred from the Facility of payment of
duty by cenvat credit, which was deferred by the original authority is
desrmed to have been restored after lwo months and credit was

allowed o be adjusted towards dues at the time of clearance of final

products and the assessee was directed to pay interest for the months

of default in each case. sz:\”ﬁﬂ
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7. The k. Counsel for the assessee states that the issue s no
tonger res-fintegra, the same have been decided In favowr of the
assessee by Honourable Gujarat Hiah Enurt in writ petltion vide Crder
dated 26/27-11-2014 in the case of 'éindsur Global Ltd, Vs, Union of
India : 2014 (310) ELT 833 (Guj.), wherein it has been held that the
provisions of Rule 8{3A) imposes unreasonéble restriction, which is not
commensurate with the wrong sought Lo be remedied. It was also held
that i lpads {0 @ situation so harsh and position so unbetievable that it
would be virtually impossible for an assessee to gel out of his financial
difficutties and it is irrational and arbitrary and In violation of Article 14
of the Constitution, The ld. Counsel further points ouwb that the sald
Ruling of Honourable Gujarat High Court, have been Ffollowed by
Honourable Punjab and Haryana High Court in the case of M/s Standly
Industries Vs, Union of lndia @ 2015-TIOL~ 2490-HC-P&H-CX.
Further, the said ruling have been followed by Honourable Madras High
Court in the case of A.R. Meltallurgicals Private Ltd. Vs. CESTAT,
Chennai @ 20315 (322) ELT 49 (Mad.). He further points oul that It is
admitted fact that the appellant have deposited the duly in default
along with interest and on the date of issue of SCN, no amount was
payable. The concept of deemed default under Rule 8(3A) no lenger
stands, in view of guashing of the provision by Honourable Gujarat
High Court in the case of Indsur Globaf Limited. (supra). Accorgingly,
he prays for altowing the appeal of the assessee alang with the cross

cbjection and gismissing the appeal of Revenue,
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8. Having considered the rival cantentions, 1 find that the facts in
this case before Tribunal, are similar to the facts in the case of Indsur
Global Limited. (supra} (before the Honourable Gujarat High Court).
Further, it is admitted fact that the appeliant had paid the amount of
duty in default along with interest before issue of show was patice.
Further, Honourable High Courts have held that payment by way of
Cenval credit is tegal and allowable and have aquashed the provisions
of Rule 8(3A} so far, they provide for restriction in utilising the Cenvat

credit, during the period of defauit, In this view of the matter, the

appeat of Revenue (Ex.Appeal No.G0358/13) is dismissed and the

<
appeal by assessee {(Ex.Appeal NO.GD§15f1.3] alang with the cross®

objection are allowed. The assessee will be entitfed tw any
conseguentlal benefits, in accordance with [aw,

{Pronounced in the open Court)
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(ANXL CHOUDHARY)
MEMBER {JUDICIAL)
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