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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

E M d - 7f15

Arising out of OIA NoNO/ExCus/000/129-134/2013-14 dated
28/06/2013 passed by the Commissioner {(Appeals), Centrat Excise,
Customs & Service Tax, Noida.

Far approval and signatuere:

HON'ELE MR. AMIL CHOUDHARY, MEMBER {JUDICIAL)}

1. Whether Press Reporters may be allowed to see
the Crder for publicatlon as per Rube 27 of the
CESTAT (Procedure) Rules, 19827 s Mo

2. Whether It should be releasad under Rule 27 of Lhe
CESTAT {Procedure) Rules, 1982 for publication
in sy authoritallve repart or not? P Yes

3. Whether s Lordshilp wishes Lo see the Frir copy
of the Qrder? : Seen

4. Whether Order |5 o be circulated b0 the Gepartmental

Authorities? : Yes J}f“‘?\
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/s Novateur Electrical 8 Digital Systems Pvt. Ltd.
- APPELLANTIS)

YERSUS

Commisslaner of C.Ex., Noida
RESPONDENT {5}
APPEARANCE

Shri G, P. Banerjee, Adv. for the Appeltant (s)
Shri Chatru Singh, Asstt.Commr. (A.R.) for the Respondent

CORAM:

HON'BLE MR. ANIL CHOUDHARY, MEMBER {JUDICIAL)

DATE OF HEARING & PRONDUNCEMENT ; 07.01,2016
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i Ex. Appeot Nos. 60418713 &
5208352087158

Per Mr. Anil Choudhary

The appellant, M/s Novateur Electrical & Digital Systems Pvt.
Ltd., s In appeal against the  Order-in-Appeal  Nos.
NOL/ExCus/000/129-134/2013-14 dated 28/06/2013 passed by the

Commissioner (Appeals), Central £xcise, Customs & Service Tax,

' Noida, wherein the rebate claims of the appellants were sanctloned

and the rebate amount appropriated by the Assistant Commissioner
against the purported demand of Rs.23,79,098/- under Section B {3A)
of Central Excise Rules, 2002.

2. Brief facts of the case are thal the appellant is @ manufacturer of
MCB/MCCE (electrical items). During the period from March, 2012 {o
September, 2012, there was some short payment of duty on the goods
cleared due to makfunctioning in the computer software fully
described as wrong link mapplng In the invoicing system. The amount
of short payment was discovered suo moto and calculated at
Rs.42,80,500/-, which was paid by debit to Cenvat account on
31.10.2012 and also the Interest for the perlod, was deposiled
through FLA of Rs.2,36,641/-. Thereafter, on the verbal direction of
the Range Superintendent that the appeflant is required to pay the
short pald duty in cash, the appellant again paid the said amount of
Rs.42,80,590/- by cash/PLA on 04.,01.2013 and also pald Interest
under protest of Rs.1,68,076/- for the period from 01.11.2012 to
04.01.2013. Thereafter, the Range Superintendent vide his letter
dated | 14.02,2013 directed the appellant to furnlsh

consignment/invoicewise detalls of clearance for the pertod




01.05.2012 to 04.01.2013,
Thereafter, vide a let
directed the appeliant to deposit an amount of R
under the provisions o
11AA of the Act. The appeliant immediately vide their
05.03.2013 replied stating that
and 1t is a case of short payrnent, which have been suc moto pald
interest and as such,
their case, Mo further correspondence
this regard. <The appellant is also the exporter of
applied for rebate vide six different applications,

sanctioned by different Orders-In-Original  and

appropriated with the amo

lotter dated 25.02.2013 of the Range Superintendent. The

as follows !

' Sl.No.

Appeal Nos. of Commr. | 0-1-0 No. and Date

{Appeals)

Fx. Appeal Nos.60418/13 &

52083-52087/15

The said details were furnished.

rer dated 25,02.2013, the Range Superintendent
c.23,79,098/- payahle
f Rule B(3A) of CCR, 2002 read with Section
jetter dated
there is no case of default of payment
with
the provision of Rule 8 (3A) is not attracted in

was made by the Revenue in

the product and had

nn which rebate was

the

sAME  WAas
unt of Rs.23,79,0986/- as demanded in the

details are

hmuurﬁ-ﬁi" fLabate b

Sanctioned
appropriated

&

SH/CE/APPL/Noidaf 2013
duted 26.04.2013

AB5-F/N-1V/12-13

dated 28.02.2013

TRs.2.82,376.00

dated 26.04.2013

dated 28.02.2013

2. S07CE/ APPL/NOWa 2013 ABG-R/N-TV/12-14 fis.6,61,472.00
dated 26.04.2013 dated 28.,02.2013

3. B17CE/APEL/NGIDA201 3 487-R/N-IV/12-13 Re.3,87,247.00
dated 26.04,2013 dated 28.02.2013

4. #3/CE/APPL/NoIdaf2013 4RB-R/N-1¥/12-12 | Rs.2,55,915.00 B
dated 26.04.2013 dated 28.02,2013

5. BICEIAPPL/oIda/2013 | 489-R/N-IV/12-13 fo.d.77,066.00
dated 26.04,2013 dated 28.02,2013

6. B47CE/APPLINOKIS/2013 A0D-R/N-TV/12-13 Re.7,75,022.00 o
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4 Ex. Appeal Nos G0418/13 &
F2083-5208715

It is further evident from the records that no epportunity was granted
to the appeliant before making aforementioned adjustment.
3, Being aggrieved with the Orders-in-Origlnai appropriating their
rebate amount, the appellant preferred appeals before  the
id.Commissioner (Appeals), who vide the impugned order, have
pleased to dismiss the appeal,
4. Belng azggrieved, the appeliant is before this Tribunal. The
id.Counsel for the appeliants argues that Rule 8 (3A) Is not attracted In
thelr case as the very language of Rule 8 {3A) refers to a sltuatlon
when an assessee defavlted In payment of duty declared as payable by
him In the returns, which Is not the case admittedly, Secondly, he
argues that no demand under Rule 8 {3A) can be raised without the
service of show-cause notice and order of adjudication. He further
argues that the adjustment of the rebate without any notice as
required under the provisions of the Act and the Rules or any
opportunity of hearing, is bad. te further states thal as required
under SectionilA (b} read with sub-sectlon 3 of Seclion 114, it is
explicit, in case of short payment of duty where, an assessee suo malo
pald the same with Interest and informed the Central Exclse Qfficer,
No show-cause notice Is required to be issued. In their case, there has
been no show-cause notlce. Demand ralsed by the letter of the Hange
Superintendent dated 25.02.2013, is ab initic vold and not
recoverable.  Accordigly, he prays for aliowing the appeal with
consequential rellef.

2. Thelid.A.R. for the Revenue relies on the ruling of this Tribunal in

the case of Meenakshi Associates Vs. Commr. of Central Excise, Noida
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3 Ex. Appeal Nos. 6041813 &
52083-52087/15

- 3012-TIOL-587-CESTAT-DEL, in the facts of delay in payment of duty

and the same having been paid subsequently with interest. In such

circumstances, the provision of Section 8 (34) is attracted thereby
requiring the assessee to pay duty in cash or through PLA during the
period under default,

6. After considering the rival contentions, I hold that no demand
_um:ler Rule 8 {3A) can be raised without service of valid show-cause
notice, glving an opportunity of hearing for adjudication, the provision
being penal In nature. Secondly, I hold that under the clrcumstances
in this case being short payment of duly, the pravisions of Rule 8(3A}
are not attracted and the Id.Commissioner (Appeals} has erred in
upholding the appropriation of the purported demand under Rule 8
[3A). Thirdly, 1 hold that no appropriation under Section 11 of the Act,
can be done without giving an opportunity of hearing to the appeliant.
The appropriation is bad on this score aiso.

7.  Thus, afl the appeals are allowed with consequential rellef and
the impugned orders are set aside. The appellant will be entitied to
refund of rebate with interest starting from three months from the
date of sanction till the date of disbursemra-nt;

{Dictated and pronounced In the open Court}
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