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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,

.

Ex.Appesl Nos.60642/13

Avising out of Q1A No.25-CE/Ald./2013 dated 29/08/2013 passed by
the Commissioner {Appeals), Central Excise & Service Tax, Allahabad.

For approval and signature:

HON'SBLE MH. ANIL CHOUDHARY, MEMBER (JUDICIAL}

J T T EELET

T

1. Whether Press Reporiers may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedurn) Rules, 19827 T M

7. whether ILshould be released under Rude 27 of the
CESTAT (Procedure) Rules, 1982 for publlcation

in any authoritative report of not? D Yes
3. Wheather His Lordship wishes to see the falr copy
of the Order? ! Been
4. Whether Order is to be circulated to the Departmental ;
Buthorlkles? :Yes ﬁfB"L%
M/s Kisan Sahkari Chinni Mills Ltd.
..APPELLANT(S)
VERSUS
Comrmissioner of C.Ex, & $.Tax, Allahabad
RESPONDENT {5)

APPEARANCE

Shrl Menoj Kumar, Adv, for the AppeHant {s)
Skl . K. Deb, Asstt.Commr. (A.R.) for the Respondent

CORAM;

HON'BLE MR. ANIL CHOUDHARY, MEMEBER {JUDICIAL)

DATE OF HEARING & PRONOUNCEMENT : 08,01.2010

- %rmf ORDER NO. :ZG@O@/QG {6



2 Ex. Appeal No.6G642/13

Per Mr. Anil Choudbhary

The appellants, manufacturers of sugar and molasses, are in
appeal against order In appeal dated 29/08/13 by which the
disallowance of Cenvat credil have been upheld on the items being

ceramic/refactory items brass tubes and supporting structures.

é. The brief facts are that the appellant undertook expansion of the
sugar Ml during the period 1/3/94 to 13/1/88 and increased capacity
from 1250 TCD to 2500 TCD and flled the declaration for availing
credit of capital goods on 11/9/98. The Asstt. Commissioner had

disallowed the modvat credlt as the declaration was filed fate, In the

earlier round of litigation, vide final order dated 177372003, this
Tribunal condoned the late fillng of declaration and remanded the

matter o the adjudicating authority to decide whether the goods
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satisfy the definition of capital goods. Subseguently, vide order dated
18.5.2012, the Asstt. Commissioner allowed the Cenvat credit to the
extent of Rs.33,08,662/- that is allowed in part, and disallowed the
Cenvat credit of Rs.22,53,638/- being ceramic/refractory ltems and

brass tubes brought into the factory of production prier to 16/3/95 and

so far as ltems like, steel supporting structure, fabric:-;ted stegl
structures from .5 tubes and pipes fafling under chapter 73, are
concerned, on the admitted fact that these have been used for
errection of sugar production machine, an amount of Rs.3,70,603/-
was disallowed on the observation that such items do not confirm 1o

the definftion of capital goods in terms of Rule 57Q. M
1

o u




3 Fo. Appeal No.60642/13

3. Being aggrleved the appeliant preferred appeat before the
Commissioner (Appeals) who vide the impuaned order considering the
t definltion under Rule 57(; CER, 1944, as it existed prior to 16.3.9%
observing that at the material time ceramic/refractory iterns as well as
hrass tubes, are not included as capital goods. It is only after 23.7.96,
these ltems were inserted/defined as capital goods vide notification
number 14/96-CE. So far supporting structures are concerned, it was
held that these items are neither specifically confirmed as
3 machines/plant, equipment, nor are components, spare parls and
accessories of any plant machinery et cetera and accordingly, the

disaliowance was upheld and rejected the appeal.

3. Being aggrieved the appellant 18 in appeal hafore this Tribunal,

The 1d. Counsel for the appellant states that under clause (&) of Rule
570, components, parts and accessories are ellgitie as per deflnition
In Rule 570. The same being used with the boiler which is admittedly
plant. The Id. Commissioner have erred In disalowing the same. 50
far as supporting structures are concerned he relles on the ruling of
this Tribunat in the case of Shakumbarl Sugar & Allied Indus. Ltd
versus CCE, Meerut I 2012 (283} ELT 216 wherein the dispute related
to the perlod Novermnber 1994 Lo August 1995, This Tribunat following
the larger bench ruling of the case lawahar Mllis Ltd, Vs. CCE 1999
{108) ELT 47 held that prigr to 16.3.95, items like, wires, cables
controf panels, welding electrodes et cetera were eligible capital apods,

The Tribunal had relied on the ruling of the Hon'ble Supreme Court In

AN
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the case of Sclentlfic Engineering House Private Ltd. Vs. CIT reported
In AIR 1986 S.C. 338, wherein it was held that "the term plant” covers
whatever apparatus 1s used by a businessman for carrylng on his
business - not hls stock In trade which he buys ¢or makes for sale, but
ali goods and chattels, fixed or movabile, live or dead, which he keeps
for permanent employment in his business. The targer hench held
that under the definition of capital goods, an Item nead not have direct
nexus with the final product being produced. The ruling of the larger
was upheld by lhe Apex Court reported at 2001 {132} ELT 3 sC.
Accordingly, the Tribunat held that prior to 16.3.95, the terms "plant”
which is defined as capital goods, hence, Includes the MS angles,
Channels, Sections, et cetera belng components of such supporting
structures woutd also be covered by the definltion of capltal goods.
Accordingly, he prays for allowing the appeal with consequential

benefit,
4, The learned AR, for the revenue relies on the impugned arder,

2. Having considered the rival contentions, I find that the id.
Commissioner {(Appeals) is In eror In denying the credlt of
ceramic/refractory items i.e brass tubes. I hold that they qualify as
compenents and accessories of boiler {plant} and accofdlhgiy, the
same is held eligibie for modvat credit, Further, so far as supporting
structures are concerned following the riling of the Honourable
Supreme Court In the case of Sclentific Engineering House Private Ltd.

{supra) and the ruling of this Tribunal In the case of Shakumbari Sugar

and Altled Industries (supra), I hald that the appellant wili be entitied
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5 Ex. Appeal No.60642/13

to modvat credit on supporting structures which have been brought in

the factory of production 1 15.3.1995,

6.  Thus, the appeal Is allowed. The appellant is entitled to

consequentlal benefits, if any, In accardance with law.

{Dictated and proncunced in the open Court}
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mm {ANIL CHOUDHARY)
MEMBER (JUDICIAL)




