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Ex. [t R 07/1

Arlsing out  of O1A ND.GZEEKCUSDDD&PP-‘153—2‘313-14 dated
30/09/2013 passed by the Commissioner (Appeals), Cantral Excise &
Customs & Service Tax, (Ghaziabad.

for approval and signature:

HONGLE MR. ANIL CHOUDHARY, MEMBER {JUHICI&L}

=

1, Whether Press Reporters may be allowed to sce
e Qrder for _pubilcaticn as per Ruke 27 of the
CESTAT {Protedure) Rales, 1982¥ + NHo

2. Whether it should be released under Rule 27 of the
CESTAT (Procedure} Rules, 1982 for publication
1o any authoritative report of not? D Yes

2, Whether His Lordship wishes to see the falv copy

of the Order? + Bgen
4. Whether Qrder is to be chroulated Lo the Departmental )_\
puthorities? D Yes Af’L
e
M/s Khameshwal Enterprises
L APPELLANT(S}
WERSUS
commissioner of C.Ex. & Customs, Ghaziabad
pESPONDENT {5}

APPEARANCE

Shri Rajesh Chibber, Adv. for the Appellant {s)
Shri B. K. Deb, Asstt.CommT. (AR.) for the Respondent

CORAM:

HON'BLE MR, ANIL CHOUDHARY, MEMBER {IIDICIAL)

DATE OF HEARING A PRONQUNCEMENT 06.,01.201

el oroer o, 10C 55 /2—%{”"
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Ex. Appeal No.60207/1 3

Per Mr, Anil Choudhary

The appellant, M/s Khameshwar Enterprises, is in appeal against
Order-in-Appeal NO.GZBEXCUSO00APP-153-2013-14 tated
30/09/2013 passed by the Commissloner (Appeals), Central Excise &
Customs & Service Tax, Ghaziabad, wherein it was held that the
appellant is Hable for penalty under Rule 25 (1}d} of CER 2002 read
with Sec.11 AC of the Act.
2. The brief facts are that the appellant is a registered dealer of MS
& SS waste and SLrap, MS sheets & 5.5.5teel, The revenue came ko
know that the appelant is issuing Cenvat involces without actyal
delivery of goods and thus, it is Facilitating the avaliment of Cenvat
credit to other manufacturer, it was found that vide invoices dated
20172007, 471707, 5/1/07 and 8/1/07, the appelfant passed on the
Cenvat credit amounting to Rs.1,66,565/- showing sate of 64.530 MT
af MS Ingot to M/s Micro Sem| Conducters Private Ltd. Meerut Read,
Ghaziabad, a manufacturer of excisable goods. On nvestigation, it was
found that MS Ingot is .neither used, in relation to manufacture of
excisable gaods by Micro Semi Conductor Pyt. Ltd. nor in any case Is
usable in plant and machinery in their factory. Accordingly, SCN dated
2/1/2012 was issued directing the appelfant to show cause as to why
penalty be not imposed as it appeared that the appellant have
facilitated Micro Semi Conductor Pvt. Ltd. in taking credit by tssulng
fake invoices, under Rule 25 of Central Exclse Rules, The SCN was

adiedicated  and penalty was confirmed on  the appellant of

Rs.1,66,565/- under Rule 25 of CER read with Sgction 11 AC of the
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Ex. Appead No. 6076713

Act, Being aggrieved, the appellant preferred appeal before Id.
Commissionar {Appeats), The d.Commissioner (Appeals), relying on
the ruling of the Punjab and Harivana High Court in the case of Vee.
Kay Enterprises Ve, CCE : 2011 (266) ELT 436 (P & M) held that the
appetiant is liable to penalty under Rule 25 {1} {d} of CER read with
Section 11 AC of the Act, thereby, upheid the pensity. Belng

agarieved, the appellant is before this Tribunal.

3. The Id, Counsel for the appeliants urges that for imposition of
penaity under Rule 25, confiscation of goods is 2 condition precedent.
The appellant have not removed any excisable goods and accordingly,
the penalty which is in additlon to confiscatlon, is not imposable. The
Id. Counse! further points oul that Rute 26 (2} CER, have been inserted
with effect from 1/5/2007, hence, no penalty Is imposable either In
under Rules 26 or 25 and at best panalty may be imposable under rule
27 which provides maximum Rs.5000/-. The Id. Counsel also retles on
the ruling of the Honourable Panjab & Hariana High Court in the case
of CCE Vs. MIn! Steal Traders ¢ 2014 (309) ELT 404 { P & (1) wherein
the guestion before the High Court was whether the selting aside of
the penaity by the Tribunal on the registered dealer who have
facllitated either in Laking further Cenvat credit by issuing invoices
with‘aut actual supply of gqﬁﬂ:fél,s on the ground that sub rule 2 .ta Ruie
726 of CER, was inserted only with effect from 1/5/2007, is legally
correct. Answering the guestion against the revenue, the Hon'ble High
Court agreed with the Tribunal, prior to 1/5/2007, penalty Is not
Fat
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4 Ex. Appeal No. 6670713

impoesable under Rule 26 read with Sec.11AC for cenvatable invoices

issued fraudulentiy withou! actuat deiivery of goods.

3. The Id. for revenue relles on the impugned order.

4, Having considered the rival cantentions, I hold that no penalty is

imposable under Rule 2% and as such the id, Commissioner is in error

Jn holding that penalty Is imposable under Rule 25 (1) {d) of the CER,

2002 read with section 11 AC of the Act. Under the circumstances, the
penalty imposed is modified and converted to penalty under Rute 27 of

~R fidce i

the Act and penalty of Rs.5000/- is imposed on the appeliant. ,,f';L?W

5. Thus, the appeal is allowed in pait. The appellant will be entitied

Lo consequential benefit, if any, in accordance with faw,

{(Dictated and pronounced in the open Court}
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]
(ANIE CHOUDHARY)
MEMBER (JUDICIAL)
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