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TN THE CUSTOMS, EXCISE AND SERVICE TAY APPELLATE THRIBUNAL,
REGIONAL BENCH : ALLAHABADL

Appeal No, : £/60717/2013- [SM]

Arising out of O/A No. 09/CE/AILLD/2013 dated 24.06.2013 passed by
Commr, (Appeals) of Central Excise, Custorms & 5. Tax, Allshabad.
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Foy approval and signature:

HONBLE MR, ANIL CHOUDHARY, MEMBER {JUDICIAL)

t. Whether Press Reporters may be allowed o see
the Order far publication as per Rule 27 of the
CESTAT (Frocedure) Rules, 19827 D No

2. Whether it should be refeased under Rule 27 of the
CESTAT {Procedure)} Rules, 1982 for pubiication
i any authoritative report or not? D Yes

3. Whether His Lordship wishes to sae the fair copy .
of the Qrder? D Seen i

4. Whether Order is to be circulated to the Depgartmental
Aullwarilies? C Vag

Commissioner of Central Excise & Service Tax,

Altahabad. Vo
L APPELLANT(S) LT
A
VERSUS
Abhinav Steels Pvt, Lid.
~RESPONDENT(S)
APPEARANCE
Shrl Ashutosh Nath (Asstt. Commir.) AR, for the Department
Shri Mayank Garg (Advocate), for the Respondent(s)
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For Mr, Anil Choudbiary

The Revenue have preferred the present appeal against Ordar-in-
Appeal No. 09/CE/ALLD/2013 dated 24-056-2013, whereby the demand
of Rs.18,25,883/- was raised under Rule 3 {5A) of CCR, 2004 read with
Section 11 A of the Act, along with interest and further equal amount of

penatty was imposed under Section 13 AC of the Act, the same have been

dropped by the id. Commissioner (Appeals) in the imouesned order,
Y 14 Bug

2. The brief facts of the case are that the respondent-assessee,

manufacturer of M.S. Ingots, M.S. Bar, Channels, Flat, etc. are availing

Cenvat credit facility under Rule 3 of CCR, 2004 on inputs/capiial goods
used in or in relation to manufacture of the final products. On scrutiny of

schedule of fixed assets and the balance sheet of the appellant for the vear
2007-08, during audit for the period April, 2009 to March, 2010, it revealed

that plant and machinery of the roliing mills, which was dosed since 1997-
28 were sold for Rs.1,10,79,390/- as waste and scrap without payment of
duty. Thus, it appeared that the respondent-assessee was liable for duty of
Ks.18,25,883/-, calculated @ 16.48% on the ransection value u':uu SUD-
rule 5A of Rule 3 of CCR, 2004, applicable with effect from 16-05-7005. The
said Rule provides, i any capital goods are removed as waste and scrap, the
manufacturer shall pay an amount equal to duty leviable on the transaciion

value. Accordingly, Show Cause Notice dated 29-07-2012 was issued for the
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" extended period 2007-08 and further penalty was proposed under Section

i1 AC of the Act.

3. The appeliant contested the SCN stating that the waste and scrap
was sold by them during the Financial Year 2007-08, pursuant to
dismantling of old plant which was purchased during the period 1989-82. At
the relevant time the Maodvat Scheme {on capital goods} was not in force.
As they have not taken any Cenvat credit or Modvat credit at the time of
purchase or acquisitfon of the plant and machinery, there is no question of
pa\'%f;:ﬁ'sent of any duty, by reversal on its disposal, The SCN was confirmed
vide Order-in-Original dated 07-08-2012 and further equal amount of

penalty was imposed under Section 11 AC of the Act,

cing aggrieved, the appellant had filed appeal hefore Learned

il
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Commissioner {Appeals), who has been pleased to sliow the appesl

recording a finding that there is no indication either in the question or in

the answer given by the Authorized Signatory of the appellant that the
waste and scrap in guestion had been generated out of capital FO0OdS Of

which they had taken Modvat/Cenvat credit. The findings of the

Adjudicating Authority are based on unsubstantiated presumptions and

assurmnptions.

5. Being aggrieved the Revenue is in appeal on the ground that in view

g

of tha provisions of Rule 3 (5A) of CCR, 2004, applicable from 16-05-2005, it

j/\, Vi \,,‘\-}'r\.
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ary capital goods are removed as waste and scrap, the manufacturer is
required to pay an amount equal ta the auty leviable on transaction value.

Whether, the Cenvat credit was taken at the time of purchase and/or

;
y : acquisition is not material. N
6. The Id, Counsel for the respondent, Shri Mayank Garg, Advocate,
states that there is 2 condition precedent both in Rule 3 (A} and in Rule 3
(5) of CCR, that Cenvat Credit is required 1o be reversed on disnosal of
capital assets only where Cenvat credit/Modvat credit was taken at the
time of acquisition or purchase of the asset. Under the admitted fsct that
no Modvat/Cenvat credit was taken when the plant and machinery was
acquired during the period 1989-92, when no Modvat Scheme had heen

Issued by the Legislature or the Board, the Ld. Commiissioner {Appealsihave

rightly set aside the demand and penalty.
7. Having considered the rival contentions, | find that no case have

been made by the Revenue that the appellant has taken Modvat/Cenvat

credit at the time of acquisition of the plant and machinery which was

disposed of as scrap during 2007-08. i, Turther, take notice of the orovisions

for 2.5% depreciation per quarier

of Rule 3{5) as amended which provide
during which plant and machinery on which Cenvat credit is taken was heid,
for the purpose of calculation of duty payable at the time of disposal.

o

Admitiedly, the plant and machinery in queastion has been held for maore

>
S




Ex. Appeat No.567 i3

than 10 yaars ang s such under Rule 3(5) are entitlog to 100% depreciation
of the credit taken, if any. i also find that no case of suppression or
L CoMtUmacious condy

¢t is made out against the Fespondent-assessee, As

sich the show cause s bad, invoking the extended period of limitation.
Accordingly, | dismiss the @ppeal of Revenue, the fespondent-assessee will
be entitled to conseguential benefit, if

any, in accordance with law,

(Pronounced in the open Court)

(ANIL CHOUDHA
MEMBER (2ULI0
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