HALINTERED /A
CUSTOMS, EXCISE & SERV ICE TAX APPELLATE TRIBUN AL
I8MG Marg Civil Lines, Ol Red foilding, Allahabad-21 1 60y
Regional Branch, Allahiabad
Disted: 2809201 ¢
To
Appeilant as per address i 1sble helow
Respondent as per address i table below
Final Onder No. 4708882016 EX BB daed 08/08/2016
Tam directed to fransmi herewith @ certified copy of arder passed by the i) unider section FECEH) of the
Central Excise and Salt Act, {044,

Application Appaal Name and Address of Appellant
{ BATINZ00T TREY sHOR FACTORY AGRA
JOTH -1 1TH KM STONE AGRA
MATHURA ROAD ARTONT
AGRA,UP
Name and Address of
Respondent

s

LR & ST Meerugef
ENCISE CHOWK, UNIVERSITY
ROADMANGAL PAN PEY NAGAR,
MEERUT,UTTAR PRA DESH-230003

Copy To
Anil Singh Sisodia, Advocate,
B-35, PRATAP NA GAR,
AGRAUTTAR PRA DESH
2R20100G
4 Bar Association, CESTAT, Allahabad
5 Direcior Pablications, Cusioms, Bxcise, 112, Estate, Dwlhi
6 Mirs Cenlax Pablicatons Pyt Lid,, U5 E2-B, Bhishm Pitmah Mirg, New elhi-3
7 Company Law Instiiute of India Pyt Lud,, Ne. 2 {old no.3a3, Vailhyarzm Stree, 1 Nagar, Chennui-1 7

8 Taxmann Allied Service Pyt Lid,, 59432, New Rohtal Road, New Defhje] P0G

9 Easy Service Tax Online Do e E’vi,AJ:i-;%,—;-A'%G-’M-,-Jf,'et.‘iﬁ\r'}'f:ii,—SmtE-f-é1(e-}-‘\-ff'r1f;-i,«¢%\]-}r;}f,-:c!;'alx:r.i_—l.F_

10 LAWCRUN Advisors Pyl ad, Eaw House, 1.8, Sector-10, Faridaba 121003 {Harymys)
1 TaxIndtaCOnline.com Pyt Lad, 2nd Floor, Vasan Arcade, Vasay Kuni, New Delui - 110070
12 Mark Professiona! Services 1Pyl Lid,, 108, Bverest Block, Aditya Faclave, Hyderabad - 38
13 The 1ICFA] s0ciety, 52, Nagarjuna Hitl Punjagutia Hyderabad.- 500082

14 M8 Knowledge Processing Pyt Il (1 Nanagenentindizeom), Fr-1 6, 1o Fioor,Crass River Mall,CRI
Ground,Near Karkagdotma Court,Delpd? 10637
ISCDE, Office Copy 7 Gumd File P -

AT

ity

Ssslt Reglstear

B, B

CORTAITING

FNECE VAN
t

T A

CEATE L

B8, M. G, MARS, ALLAHD



E?‘x THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

Anpeal No. 1 Ef1712/72067-1D8]

Arising out of G/0 No. 2/Commr/Tech./Rernission/2007 dated 26.03.2007 _
passed by Commr. of Centrat Excise, Customs & S, Tax, Kanpur., k&

For approval and signature:

HON'BLE MR, ANIL CHOUDHARY, MEMBER (JUDICIAL}
HON'BLE MR, H. K THAKUR, MEMBER (TECHNICALY !

1. Wheather Prass Reporters may be allowed 1o see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827 . hNo

2. Whethaer it should be relecased under Rule 27 of the
CESTATY (Procedure} Rules, 1982 for publication
in any authoritative report or not? : Yes

3. Whether His Lordship wishes to see the fair copy
of the Order? : Seen

4. Whether Grder ig to be circulated o the Departmental
Authorities? I Yes

M/s Tej Shoe Factory, Agra
LAPPELLANT(S)

N |

r

J L

VERSUS

Commissioner of Central Excise, Kanpur

RESPONDENT(S)

APPEARANCE

St KUK, Anand {Adv), Mrs. Surabhi Sinha(Adv), for the Appetlant(s)
Shri Pawan Kumar Singh (Supdt.), AR, for the Department

SORARM:

HON'BLE MR. ANIL CHOUDHMARY, MEMBER (JUBICIAL)
HONBLE MR, H, K. THAKUR, MEMBER (TECHNICAL)

BATE OF HEARING & PRONOUNCEMENT : 21, 01 2
;’:\C#\aﬁ ORDER NO. 704 {fol / Zﬁ /é




e

R

A

VP—
U

oy

R

A Ter T
R

|
i
i

Q%]

foe Appeal Mo 17107

Per Mr., Anii Choudhary -

The appeliant, a manufacturer of shoes, is in appeal against the
order of the Commissioner of Central £xcise, anpur dated 26-03-
2007, by which the daim for remission of duty on footwear fest in fire
accident which occurred on 22-08-1999, was rejected f'Ei?S«IfI“zQ_ a
tdemand of Rs 15,67,342/-, |
2.1 The brief facts of the case are that the appellants are engaged in
the manufacture of Footwears and Parts thereof falling under Chapter
64 of Central Excise Tariff Act, 1885, The appeliants unit ic registered
with  the Central Excise  department vide  Registration Na,
176/Footwear/R/III/Agra/QB-%. The goods manufactured are Cleared
by them for export as well as for home consumption,
2.2 That due to an electric short circuit n night hours on 22-05-1999
at around 01.00 A.M, the appellants factory situated at Ml Compound,
Jeoni Mandi, Agra caught fire and burnt in uncontrolled fire. In this
incident the factory building, machines, raw materials, finished aoods,
office equipment ang books of accounts & records were destmyeéii:’. The
news of this incident was feported by the daily news papers namely
the Dainik Jagran dated, 22-05-1999 (front page), The Taj dated 72-
05-1999 and Amar Ujala dateqd 23-05-1999,
2.3 By the assistance of Firg Brigade Agra, Central Ordinance Depot,
Agra, 509 Army Base Workshar, Military Engineering Service, Air Force
Station and also by the assistance of Military and fire service centers in
nearby districts including Mathura, Firozabad, and Eire Service Mathura
Refinery, the devasting fire could be controlled by the evening of J4a-

05-1999,
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2.4 The written information of above fire incident was given to the

jurisdictional Police Station, Chatta, Distt. — Agra on 22-05-1999 which

1 was received in the Police Station on the same day.

2.5 The appellants had also furnished the information of the
aforesaid fire accident in the office of the Assistant Commissioner,
Central kxcise, Agra on 22-05-1999. A photocopy of said information
is enclosed in the Paper- Book.

2.0 The above fire incident was also reported to Police Chauki, Jeoni
Mandi, Agra. Photocopies of this report and the Police Final report are
enclosed in the Paper-Book.

2.7 During the course of the said fire accident the officers of District

Administration Agra have also obtained statement of Shri Ram Babu

. Sharma S/o Shri Sita Ram Sharma, Security Supervisor and statement

"'-_‘:'of Shri Sudeep Singh Chadha, Factory Manager. Phbtocopies of their

statement are filed in Paper- Book.

2.8 The appellants have also furnished details as required by the
fire officer regarding the accident.

2.9 The sppellenls have obtalned copy of fire report from the otfice
of Chief Fire Officer, Agra, wherein the details of fire accident and
tosses occurred therefrom have been explained. A photocopy of said
fire report is enclosed in the Paper-Book,

2.10 The General Manager of the appellants factory had

prepared an internal inquiry report mentioning all the events occurred

;i connection with the fire. Photocopy of this report is enclosed the

i’?aper-Book. Iy
S
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2.11 During the fire accident ‘sole’ manufacturing division and
‘upper’ manufacturing divisions were saved. In this regard the
appellants have furnished thelr information hefore the Superintendent,
Central Excise, Range-111, Agra vide their fetter No. TSH/66-2000
dated 24-06-1999. A photocopy of sald letter is enclosed in Paper-
Book. |

2.12 The appellants had furnished thelr RT- 12 returns for the
Quarter April to June 1999 before the Superintendent, Central txcise,
Range-Ill, Agra on 05-07-19%9 wherein they have given the
particulars from 23-05-1999 to 30-06-1999, because the guantity
manufactured and deared during the periad 01-04-189% to 22-05-
1999 could not be worked out, as all the records as weli as finished
footwears were also burnt in the said fire accident. Hence, the
appellants have taken NIL opening balance as on 23-05-199%.
Photocopy of said RT- 12 return alongwith its forwarding letter is
enclosed with Paper-Book.

2.13 The Superintendent, Central Excise, range-ill, A;;:-a vide
his letter No. PF/TSF/R-III/98/1064 dated 28-10-1899 given directiorn

to the appellants for furnishing the information about the tola;

clearances of finished good i.e. Footwear and Footwear Parts from 01- .

04-1999 to 22-05-1999, total production of each commaodity from 01~
04-1999 to 22-05-1999, and balance as on 22-05-1999, total
production of each commodity from 01-04-1999 to 22-05-1999, and
balance as on 22-05-1999 of each commodity.

2.14 In compliance to the said letter dated 29-10-199S of the

Superintendent, Central Excise, Range-Ill, Agra, the appeilanis have
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replied vide their letter No. TSF/99-00 dated 01-11-1999 wherein the
required informations were given. The appellants have expressed their
. Inability to furnish the quantity of goods manufactured during the
.::._igjeriod 01-04-1989 to 22-05-1999 as the same was not ascertainable
at that time. "y
2.15 The appellants have submitted vide their letter dated 21-
12-1999 bhefore the Superintendenl‘c, Central Excise, Range-III, Agra
clarifying that the quantity cieared for home consumption during the
period 01-04-1999 o 22-05-1999 was 1784 pairs instead of 1620
pairs, seeking amendment. A photocopy of said letter is enclosed in
the PB.
2.16 the appellants have received a Show Cause Notice C. No.
PF/TSF/R-11T/Agra/99/13 dated 19-11-1999 issued by the Deputy
::»_Cornmissiomer, Central Excise, Agra demanding Central Excise Duty
:"'ei'zmounting to Rs. 19,67,342/- involved on the destroyed 25,543 pairs
of footwears, calculating the value of footwear @ 481.38 per pair, was
demanded under Rule 49 of Central Fxcise Rules, 1944 read with
Section 11-A of Central Excise Act, 1944, alongwith interest under
wection  1i-AA of Central Excise, Act, 1944, The guantity of 25,543
pairs was calculated on the basis of average production during the
previous financiat year 1$98-99, which was not correct.
2.17 On the basis of withdrawal of amount from their bank for
the sake of distribution of wages to workers of the appellants factory,_
they have calculated approximate quantity of excisable goods
s}?anufactured during the period 01-04-1999 to 22-05-1999, Keeping

in view the approximate quantity of goods manufactured and cleared

UA\H}"\_ }
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during t!je said period and on the basis of closing balance given in
their RT- 12 return for the period January to March 1999 they have
calculated the quantity of lost goods during the said fire accident (e,
18,000 pairs of footwear @ 398.64 per pair valued af Rs. 71,2_5’,520/-
and 6,000 pairs of uppers @ Rs. 245/- per pair valuecﬁ_} (_.L s,
14,70,000/- total valued Rs. 86,45,520/- invelving Central Excise guty
@ 16% Adv. Amounting to Rs. 13,83,283/-. The information regardcing
the said quantity of goods destroyed during the fire accident was
furnished by the appellants before the Superintendent, Central Excise,
range-Iil, Agra vide their letter dated 31-01-2000. A photocopy of said
letter alongwith its enciosure is enclosed in P.E.

2.18 The appellants submitted their representation before the
Commissioner of Central Excise, Kanpur, through proper channel, for
granting remission of duty Rs. 13,83,282/- involved on the destroyed
goods during the fire accident. The appellants have further su_i?mftf;ed
that their application for remission of cduty may kindly be co;ﬁigidered
against the show cause notice issued to them. A photocopy of said
remission application dated 07-02-2000 is enclosed in P.B.

2,19 The appellants have submitted their defence reply dated
09-02-2000 before the Commissioner of Central Excise, Kanpur
against the Show Cause No_tice C. No. PE/TST/R-TII/Agra/99/13 dated
19-11-1999 where in they have inter-alia submitted that the goods
have been fost in unavoidable fire accident for which remission claim is
pending and the goods have been destroved within the factary,
therefore demand of duty Is not sustainable. A photocopy of the saig

defence reply is enclosed in PR.
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2.20 The appellants have received another Show Cause Notice
C. No. V(30)TECH/IV/36/2000/922 dated 20-01-2003 proposing
rejection of the said remission application. The appeliants submitted
’thezs defence reply dated 12-02-2003 wherein they have inter-alia
submitted that as per the proviso to Rule 49 of Central Excise Rules,
1944 the reasons of toss of goods have been divided in two parts iL.e.
(it natural causes and (1) by “unavoidable accident”. The fir.e
accident occurred due to electric short circult, is an unavoidable
accident, which was not under the control of the appellants. The term
accident has been defined as under:-

(iy  An event that takes place without one’s foresight or
expectation, esp, one of afflictive or unfortunate character; a casuality;
as an accident to a locomotive.

(iiy Chance; contingency; also, a contingent circumstance,

relation ete.

(iity  The one which could not be avoided, in spite of all
reasonabie precaution taken diligently by a person of ordinary
prudence.

2.21 The said fire accident occurred in the ﬁight hours of 21-05-
1599 at around 01.00 A.M. due to electric short circuit in the factory.
However, electric short circuit cannot be foreseen in a continuously
running factory, The party was having no prior knowledge or control
aover the said fire accident. There is clear provision under the said rule
for granting remission for loss of goods due to unavoidable accident.
Hf'c—az'rsce, the appiication filed by the appellants shoufd not be rejected on

4
/
/ {/ij‘:“\
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any artificial ground.
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2.22 The loss of such goods in a sudden fire accldent cannot be
stated under the control of human being. In this connection reliance
was placed on the decision passed by the Hon'ble Tribunal in the case

of COLLECTOR V/S GTC INDUSTRIES (1974 {71} ELYT B80S}, The

detalled enquiry was conducted and thereafter the Chief Fire Brigade
Officer, Agra had given his report wherein the reason of the said fire
accident was stated as ‘electric short circuit’. The written information
pertaining to the aforesaid fire accident was given Lo the Jurisdictional
Chatta Police Sfation, Agra on 22-05-1999. The news regarding fire
accident was reported by the national level news papers. The
appellants have also furnished information regarding the fire accdent
before the Superintendent, Central Excise, Range-iil, Agra on Sunday
22-05-1999 at his residence. However, the said information was
furnished in the office of the Assistant Commissioner, Central bxcise,
Agra on Monday 24-05-1999 as the said office was closed onl_':';;:22 and
23-05-1999 being Saturday and Sunday, The reason of ti";e.a;e:séd fire
accident was clearly mentioned in the report dated 08-06-199% of the
Chief Fire Officer, Agra at page No. 5, that due to ‘electric short circuit!
in the factory. There was nothing in the said fire report regarding non
availability of proper arrangement to prevent the fire accident. In
absence of any proper ev_idence; the allegation of non-availapility of
proper safety and security atrangement in the appellants factory
premises was baseless.

2.23 The appellants have filed insurance claim with the New

India Assurance Company Limited, Civil Lines Branch, Agra ot 13-01-

2000 for the total amount of Rs, 2,54,43,385/- wherein the E_i}!_ﬁ{}i,lﬂ*{' of




9 Ex. Appeal N 1712/07 -

e

raw material, finished geods and goods in process Rs. 1,49,60,000/-

SREEE

was also included. However the amount of Central Excise duty was not
claimed in the said claim as the goods were lost inside the .factory
;J'ij.j'émises. The appellants have not raceived any payment from the said
irzs%urance company under the settlement of their claim. Photocopy of
anppellants reply dated 16-02-2003 is e-ncfosed in PB.

2.24 Without prejudice to the other submissions, the appeliants
have submitted their common written submissions dated 14-07-2003
wherein they have inter-alia submitted that the goods manufactured

by the appellants are cleared for export, as .well as for home

consumption. The appetants are an $.5.1. unit and eligible for avalling
full exemption upto the value of clearance of Rs. 50 lakhs for home

consumption under Notification No, 9/99-CE dated 01-03-1999. During

the financial -yeér 1999-2000 the total value of clearances were as

under: -

For Export For home consumption

Rs, 7,08,69,320/- Rs. 29,40,540/-
Keeping in view the eligibility of SSI exenmtio_n the value of the
destroyed goods during the fie accident is included in the value of
clearance tor home consumption i the financial year.in such a
situation the sald goods attracts duty as under:-

Full Exemption Limit Rs. 50,00,000

Less actual value of clearance for home consumption (~) Rs. 29,40,540

e,

N

(=) Rs.20,59,460

P ol
A R

A

B R e A
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2.25 The guantum of the destroyed goods has been taken by
the department as 25,543 pairs of Footwears and the average value of
the destroyed footwears has been taken @ 481.38 per pair merely o
the basis of imagination and hypothesis, whereas the appe[larztsf%}ave
derived the quantity of 18,000 pairs and the average value has been

taken @ 398.64 per pair on the basis of records and available

evidences. Hence, the aileged demand of duty Rs.19,67,344/- is liable

to be reduced to the extent of Rs. 5,03,770/-. Thus, the demand of

duty (Rs. 19,67,342/- (=) Rs.5,03,770/-) 14,63,572/- is llable to be
dropped on the above ground alone.

2.26 The appellants have taken sufficient safety measures to
keep safe the entire finished goods. However, the i0ss occutred due to
fire accident, which was beyond the controi of the appeilants. In such
circumstances, the appellants have requested for remission from the
demand of duty in terms of above calculations, and premises.
2.27 The learned Commissioner of Central Excise, Kanpur had
not considered the appellants defence and passed the impugned
Order-in-Original  No. 2/Commr/Tech/Remi/07 dated 26-03-2007
rejecting the application for remission of duty and confirmead duty Rs,
19,67,342/- on 25543 pairs of Footwears raised by Show Cause Notice
Na. PF/TSR/R-11I/Agra/9%/13 dated 19-11-15589,

3 (D) The id. Counsel for the appeilants assailing the impugned
order have urged various grounds, inter-alia, the loss of goods during
fire accident has not been disputed by the learned adjudicating

authority, but application for remission of duty has been rejected on

the technical and procedural grounds. The series of incidents as well as
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information at the various stages to the various Govt. department like,
police and fire brigade are treated as proper source of informations
and actions. But ignorance of the same is not legal and proper. It is
well settled that assessee cannot be deprived from his legal right on
U’}L grounds of technicalities,

?3:;"‘5'(11} The remission claim has been rejected by the learned
Commissioner on the scole ground that no statutory records for the
relevant period were submi_tted by the appellants with the department
to ascertain the actual loss of excisable goods. Whereas the appellants
nad immediately Informed the Superintendent of Central Excise,
Range-1IT, Agra on 22-05-1999 and thereafter to the Assistant
Commissioner, Central Excise, Agra as on 24-05-1999. The occurrence
of fire accident was reported by the national & local news papers on
22-05-1999 and 23-05-1999. It was always open o the department o
conduct enquiry for verification regarding actual loss of excisable
gt:')::bds. The concerned Central Excise authorities have also visited for
5[:;0%1 nspection. The appellants have specifically stated that the entire
factory records have been burnt in the accident. Hence insistence for
supplying the statutory records to ascertain the actual loss was
uncalied for, On the other hand confirmation of demand of duty on the
basis of assumptions and presumption is also bad, Wh_en the
department is not sure about the actual loss, in such a position how
the demand of duty can be confirmed. Hence, the impugned order
ftself is contradictory and cryptic, which has been passed on the basis

of witd caicuiations, for from true state of affairs as pointed out by the

appellants. (743/1\}—3

i o
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3 (i) The finding of the learned adjudicating authority is WG
as the gquantification of damaged goods has been done on the basis of
information provided oy the appellants. All the previous r‘etm‘gj:ss wealrs
available with the department, The appelants have SUbiTsii;ti{IL‘d the
desived information afrer obtaining the same from the office of theiy
jurisdictional Superintendent of Central Excise, range-I11, Agra, as all
their records were burnt in the said fire accident, The appellants have
never prayed for quantification of damaged goods on the basis of
informations given in their RT- 12 returns for the previcus financial
year. Hence, the findings of the fearned adjudicating authority are
wrong,

3 (Iv) The factory premises was occupied by the appetlants op
rental basis. As tenants they were having fimited rights to use the
building without any alteration in the structure of the buiidfni;;, The
sudden electric short circuit at around mid night of 21-22.05.199¢
cannot be termed as foreseen, The decision relied upon by the learned
adjudicating authority in the case of M/s VOLTAS LTD v/s cop (156)
ELT 295 -T) has bees decided in the favour of the assessee. Tt is not
Clear as how the adjudicating authority is Considering the <aid fire
accident as avoidable, The appellants factory is located adiacent to
river Jamuna. Hence, there was no shortage of water near the factory.
The fire report given by thé‘ Chief fire Officer is not indicating any
negligency on the part of the appellants. Hence, conclusion arrived by
the learned adjudicating authority is having no basis. The fire acq_icient
resuite.d i {oss of the entire building, machinery, raw materfali;:f-"ar'z(j

finished goods speaks ipso facto that the entire guantity of finished
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goods available in the factory was burnt in the said accident. Hence,
dgenial of remission claim and demand of duty is bad and fit to be set
aside. .
2{v) The circumstantial evidences of the fire accident were self
explanatory to establish that entire goods lying in the factory have
I__._been lost. When this factual position of fire accident and loss of entire
::'-Iigooc'rs was brought to  the moticé of the department by way of
furnishing of iﬁi:imations, it was atways open to the department to
make verification of guantify of the damaged goods keeping in view
the revenue interest. Hence, rejection of the remission application,
putting entire responsibility upon the appellant is not proper. ®
3 {vi) The RT- 12 returns filed by the appellants with the
concerned range office are statutory records, which could have been
ascertained by the learned adjudicating authority by way of conducting éf:_f
enqguiry from the concerned range office, as entire records were
destroyed in the said fire accident and no statutory records were
_-_'-gvai!abie with the appellants. The appellants have informed their
.".éggregate value of clearances during the said financial year vide their
fetter dated 14-07-2003. Hence, the impugned_ order 1s bad as it has
heen passéd without ascertaining the correctness of the appellants
claim.
3 {vii) The finding of the learned adjudicating authority s
perverse and beyond the actual facts of the case, The fire Officer in his
report has mentioned that the factory building, ways to godown and
windows were not according to the rules due to which they had to face i

problems in fighting with fire. It is worthwhile to mention that the

A/\__f'i/\
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factory -was duly registered under the Factory Act, 1948 and upto the
date of fire the registration was valid. The concerned department
renews the registration only after their satisfaction that? all the

arrangements are proper. If they find any material discrepancy with

regard to compliance they do not renew the registration. Thus, it ig

[

-

self explanatory that the factory building & security arrangements for
fire hazard were upto the mark. A far as the arrangement of water
and five fighting equipments are concerned, it is respectfully submitted
that the river Yamuna is just 50 Mtrs, away from the factory huilding,
therefore, there was no shortage of water as such. Proper fire fighting
b

facmtiesl, namely extinguishifg (cease fire) of 5 Kgs. - 22 Nos., Soda _.xf"'f/‘"x—
Acid 9 Liters - 12 Nos. , Foam Type 9 Ltr ~ 18 Nos., Dry Powder 5 Kg

- 14 Nos., D.C.P, 3.2 Kg -~ 09 Nos., and Sand Buckets — i5 f}l__os. have
been mentioned in the internal report dated 25-05-19049 §.{a';.fﬁbnﬂaé'ttec§
before the Fire Officer, Agra were made availabie in the factory. But
when the fire took place in mid-night when, no body was inside the
factory except security at the gate. When the fire was noticed, the
entire factory was filled up with dark smoke due to which it was not
possibie at all to enter in the effected premises and all fire fighting
arrangements could not be used and also gutted in the fire. There are
no such averments in the fire report that there was any negligency,
omission or bad management in the appellants factory. The safety and
security norms are always checked by various Govt. agencies from
time to time. Hence, the basis on which the learned adjtg?;:licaténg

authority has reached the conclusion is totally fmproper and based on

o
4
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assumption, Accordingly, the id. Counsel prays for allowing their

H
4
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appeal with appropriate refiaf,
4, The Id. AR. relies on  the impugned order of the Iqd,
Commissioner ang further relies on the ruling of the Joint Secretary of
the Government of indla in Bagsha Chiné Mills Lid, at 1891 (55)
g0 T 140 {G.0.2.3 wherein, in the case of claim for remission of duty
-.0N goods lost or destroyed, being mofasses stored by the assessee in
:"-;KU’L‘CJ“:E:} Pits situated in flood-prone area without taking the permission
of department ang goads have been Jost due to f‘iobd. It was held that
the foss is attributable to lack of due diligence on assessee’s part and
not due to natural cayuses. Remission granted by the Commissioner
{Appeals) was set aside. It wag urged that the remission is not

grantable just becayse goods were not re'moved from the factory, :

Unless s lost, in unavoidable accident, so the demand of remission
cannot be granted. Refiance is also placed on sMB Rullng of this
fribunal in the case of Hindustan Insecticides bid, Vs. Coliector of
Central Excise, Cochin 1988 33) BT, E75 (Tribunal) wherein
the assessee hag bought Benzene from Hindustan Steel, Bhilai and the
sgﬁir"fit Was sent in two railway tankers. There Was a transit toss of 186
litres, whereas one of the two wagons did not arrive, The Revenue had
started Proceedings to demand duty on the quantum of benzene which
id not reach destination and it was neld that it is not shown
satisfactory the benzene had been fost or destroyed by natural causes
br unavoidable accident during transport, It was held by this Tribunal, !
foss must have been caused by natural Causes or by unavoidable

accident. Further it Was observed that the satisfaction required is not

ﬂ/\f:} ﬂk
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about the loss or the destruction have taken place but there is an
inexorability about the agency for natural cause of loss or dest‘;d};t‘.fon.
Unless the proper officer is satisfied that the loss or destruction was
effected by causes which are natural or beyond the human control, the
remission cannot be granted.

5. Having considered the rival contentions, we find that the Id,
Comimissioner have erred in holding that the fire accident due to
electric short circuit, does not come under the category of unavoidable
accident, is not su_stamabie under Rule 4% of CER, 1944 read with Rule
21 of CER, 2002. The conditions which hae been prescribed for
remission of duty, are natural causes, or unavoidable accident and the
product becoming unfit for human consumption or marketing. The id.
Commissicner have also erred in holding that electric short circfi;si’c in
his view cannot be said to be a natural cause. Under the facts that aif
the records of the appellant had been destroved in fire, the |g.
Commissioner and have erred in observing that in the intimations
given to the Revenue recording the fact of fire and loss given on 24-
05-1999 and 07-02-2000 without any supporting or statutory records
to the satisfaction of the Revenue Officer. The 1d. Commissioner is
also In error in holding that the appellant failed to inform the
Department about the exact loss of footwear and also did not produce
or submit statutory records for the relevent period. The Id.
Commissioner have also erred in holding that on the grods
manufactured but not cleared for home consumption as cuch

exemption from excise duty on the goods lying in store and got

destroyed, is not available under the SSI exemption notification. The

frr
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i, Commissioner have also erred in holding that the fire accident
cannot be said to have occurred due o natural cause beyond the
control of the assessee. We hold that it is the fire authority which is
the competent authority for accepting the reason for the fire accident.
We find from the Copy of report issued by the fire authority wherein,
they have accented the cause of fire as electric short circuit, The Police
Authority has also accepied the reason of fire as electric short circuit,
Under the circurnstances, we hold that the Id. Commissioner have
erred in substituting in his own findings for the cause of fire accident,.
We also take notice of the fact that the insurance company have also
accepted the reason of loss and ﬁave settled the claim of the
appellant. We also rely on the ruling of Hon'ble Aliahabad High Court in
the case of Commissionar of Central Excise Vs M, Kumar Udhvog
(P Lid. 3014 {306) BT, 10 (AlL} wherein the question before the
Hon'ble High Court, was whether it was correct and proper for this
Tribunal to hold that the fire having been caused in respondent’s
factory on account of electric short circuit, was covered by expression
:‘umavoidabie accident’ for the purpose of remission of excise duty. The
Hon'dle Migh Court analyzing words “natural causes” and “unavoidable
accident” observed that these words have to be interpreted in their
ordinary/natural connotation in reasonable manner t0 sub-serve object
of tegislature in ntroducing remission of duty. Unavoidable accident is
event which is beyond control of assessee and has taken place despite
exarcise of due/reasonable Care/protection. The Hon'ble High Court,
further, held that fire accident due to short circuit, is an unavoidable

accident for which an assessee is entitled to remission of duty under

) Abuf‘f'!.
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Rule 21 of CER of 2002. Accordingly, we

altow the appeal and sef aside

the impugned order with consequential benefit to the appe?ia-ﬂ"t.

(Operative part of the order Was pronounced in the open Court)

NS ?H&é{ﬁm} , (ANZL CHOUDHARY)
MEMBER (TECHNICAL) MEMBER {JUDICTAL)

(Ansari)







