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Excise Appeal Nos. E/1708/2007, E/2018/2007 &
E/2106/2007

Shri Pawan Kr. Singh, {Superintendent), A.R..

for the Respondent/ilevenue

Corarn; Hon'tle dr. Anil Choudhary, Judiciat Me
Han'sle Mr, H.K. Thakuar, Technical M

Finai Order No. f OO

Per: Mr. Mr. H.K. Thakur
Appeals No. E/1708/2007 & E/2018/2007 have been
flled by appellant M/s, Classic Polytubes Pve. Lid. against
Order-In-Appeal Wa, 181 & 182-CE/LKO/06 dated-30.11.2006
Issued on 14/3/2007. Appeal No, E/2106/2007 has been filed
by the Revenue sgainst the same Order-in-Appeal.
2, Shii Pawan Kumar Singh, Supdt. (A.R.) appearing on
Dehalf of the Revenue argued that Commissioner {Appeal) has
no power to adjudicate the case and the case should have
been remanded hack hy Commissioner (Appeal) to the
Adjudicating authority instead of passing a final order,
3. Ms. Shreya Dahiyva (Advocate) appearing an hehalf of
the appellant argued that the Issue involved in the present
appeals is regarding inclusion of freight/insurance charges

from the factory gate to the buyers premises and inspection
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Excise Appeal Nos. £/1708/2007, £/2018/2007 &

E/2106/2007
charges, at the instance of the Duyers, in the assessable value
under Seciion’ 4 of the Central Excise Act, 1944, Regarding
iclusion of inspection charges at the instance of the buyer it
was argued Dy the Advocate that the same (s not &
compllisory inspection  but optional In those cases where
huyers wam_: ko get such ingpection from 2 particular agency.
That En'ttiat:[i,:f appellant i3 paying such inspection charges, as
énd whéﬁ asked by the DUyer, which are subsequently

reimbursed by the buyers. She relied upen the folipwing case

faws:
{1} Comrmissioner of Central Excise, Mysore We.
Mg, TVS Motors Company Ltd. [2015 TIOL-
206-5C-CH]
{ii} Commissioner of Central Excise, ahrnedabad-Ii
Vg, Lubl Submersibie Ltd. (2015 {317) ELT 209
{Tri.-abmd.}]
31 on the issue of freight and incurance from the

tactory gate to the place of delivery it was argued that the
perigd of demands ig from 174942000 to 30/9/2002. That
during this period "o depaol, premises Of consignment agent oF
any other place or premises from whefffhé excisable gaods

are to be soid” was not existing as the place of removal as per

Section 4 of the Central Excise Act, 1944. Learned Advocate.

made the bench go through cection 4 (3} (¢} to argue that

first appellate authority has wrongly observed in para 8.2 of
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Excise Appeal Nps. BEf1708/2007, E/2018/2007 &
E/2106)2007

the grder-In-Appeal dated 3071172006 that “place of removal
£

I__ﬂ_
under Section 4 {3) (¢} also include a premizes v.rher; goods

are sold, It was her case that the said amendment was carried

oul in Section 4 (3} {¢) only with effect from 14.5.2003. That
as per Rule 5 of the Central Exclse Valuation {Determination
of price of Excisable goods) Rules, 2000, the cost of
transportation to the place of removal is required to be
exctuded from the transaction value. Learned Advocate relled
upan the case law of Apex court in Commissionar of Customsi
Commissioner of Customs, Nagpur Vs, M/fs Ispat Industries
id, {2015-TI0L-238-5C-CX}.

3,2 It was alzo argued on behalf of the appellant that freight
and insurance is charged separately in the invoices and the
acads are sold at the factory gate which was the place of
removal at the relevant time as per Sectlon 4 (3} {C) of the
Central Excise Act, 1944,

4, Shri pawan Kumar Singh, Supdl. (A.R.} appearing for
the Revenue argued that nspection of the goods is done in
the factory of the appellant before clearance a1nd the contract

is on FOR destination basis, therefore, not only the inspection

charges are to be included but the freight and insurance

charges are also reguired to be Included itn the assessable
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Excise Appeat Nos. E/1708/2007, E/2015/2007 &
E/2106/2007
value, as the sale of goods takes place at the door steps of
the huyers. 1
5. Meard both sides and perused the case records, The fivst
iscue Involved in these appeals 1s whether inspection charges
with respect o @ specific inspecticn of the buyer is required Lo
be added Lo the assessable value. The second issue is whether
_freight and insurance charges paid by the appellant initially
and reimbursed later, are required to be added to arrive al
the be assessable value under Section 4 of the Central Excise
Act, 1944, The demand was initially dropped by the
Adjudicaling autharity vide order-in-original No.
10/Demand/REL/05 daterd 57772005, Revenus filed an appeal
with the first appellate atithority who not only confirmed the
demand bul also imposed gguivatent  penaity. Commr.
{Appeal) after going through the grounds of appeal of the
Revenue and the c¢ross objections, filed by the appeliant
hergin, framed the guestions and decided the same in final
appeliable order. Therefore, appeal filed by the Revenue
seeking remand of the case to the Adjudicaﬂng authorlty has

no merits and is reguired Lo be dismissed.

. Regarding the appeals filed by the appellant M/s. Classic,

polytubes Pvt. Ltd., the issues involved is inclusion of

inspection charges at the nstance of the buyer and

e
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Excise Appeal Nos, Ef1708/2007, E/2018/2007 &
E/2106/2007

freight/Insurance charges from the place of removal, in the
assessable valiue vnder section 4 of the Central Excise Act,

1944,

8.1 The ‘place of removal’ during the relevant period wis
defined in Section 4(3) ¢ of the Central Exclse Act, 1944 as
FoHows:

* place of remaoval” means-

{i} a lactory or any other place are premises of
production or manufacture of the excisable
goods; [ ***]

{11 a warchouse or any cther place or prermises
wherein  the excisable goods have been
permilted to be deposited without payment of

dUW;II

6.2 Rule 5 of the Central Exclse Valuation {Determination of
price of Excisable Goods) Rules, 2002 (Vatuation Rufes 2002)
is also relevant and is reproduced Delow:

"Where any oxclsable goods are sold in the
circumstances In clause (a8) of sub-section (1} of
secklon 4 of the Act except the circumstances in
which the excisable goods are sold for delivery at
a place other than the place of removal, then the
value of such excisable goods shall be deemed to
he the transactlon vaiue, excluding the actual cost
of transportation from the place of removal upto
the place of delivery of such excisable goods
provided the transportation is charged to the
buyer in addition to the price for the goods and
shown separately in Lhe lnvoice for such excisable
goods.”




Excise Appeal Mos. B/1706/2007, E/2018/2007 &
£/2106/2007

6.3 As per the definition of *place of removal’ extracted
above, given in 5e;;tion 4 {3% (c) at the relevant time was a factory
or any other place o premises or & warehouse wherein the
excisable qaods have been permitted to be deposited without
payment of duly. There i« no mentlon of place of sale of the goods
in Section 4 (3) (¢} during the relovant time. It has to be held that
place of removal is the factory or @ premises from where duty is
paid and not where the goods are sold, The wards, like ‘a depdl,
premises of gonsighment agent or any gther place o pramises from
where the excisablie goods are to be seld after their clearance from
the factory” were not existing in Section 4 (3 (8) during the
relevant period. Further Ruie 5 of the Valuation rules, 2002 alsa
pravide that cost of transportation from the ptace of removal to the
place of delivery is required to be excluded from the transaction
value, 1r the present case the sale is effected at the factory gale
which is the place of removai and transportation cost 5 separately
indicated in the invoices, Hon'Me ApeX court in the case of CCRCE,
Nagpur Vs. M/s. lspat Industries Ltd. (Supra) while deciding this
igsue held as follows: |
w21, The actual cost of transportativi from the piace of
removal up to the place of delivery of excisable goods is
excluded from the computation of excise duty provided
it is charged to the buyer in addition to the price of
goods and shown separately in the Invoices for such
goods, Interestingly, despite the substituted Section 4

not providing for a depot or other premises as a place of
removal, Rule 7 deals with the normial transaction value

\///QE
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Excise Appeal Nos, Ef1708/2007, Ef2018/2007 &
Ef2106/2007

of goods transferred to & depot or other premises which
is said to be at or about the same time or the time
nearest to the time of removal of goods under
assessment.

22. To complete the picture, by an Amendment Act
with effect from 14.5.2003, Seclion 4 was again
amended 50 a5 {0 re-include sub-clause (i) of old
Section 4(3) (b} (PRE 2000) AS Section 4 {3} (c} (iii}.
This amendment reads as follows:-

(3} {¢) (iii) a depot, premises of a consignment
agent or any okther place or premises from wherg the
excisable goods are to be sold after their clearance from
the factory;”

Also, Rule 5 of the Centrat Excise Rules was substituted,
with effect from 1/3/2003, to read as follows:

“Rule 5. Where any excisabie goods are said in the
gircumstances specifled In clause {a) of sub-section (1)
of Section 4 of the Act except the clrcumstances in
which the excisable goods are solg for delivery at a
place other than the place of removal, then the value of
such excisable goods shall be deemed to be the
transaction value, excluding the cost of transportation
from the ptace of removal upto the place of delivery of
such excisable goods.

A L AT G E R T e St e L Lt T e

Explanation 1 - “Cost of transportation "includes-
(i) The actual cost of transportation; and
{ii) In case where freight is averaged, the cost of

transportation calcutated in accordance  with
generally accepted principles of costing.

Explanation 2- For removal of doubts, it is clarified that
the cost of transportation from the factory to the place
of removal, where the factory is not the place of
removal, shall not be excluded for the purposes of
determining the value of the exclsable goeds,”,

RS s ¢ et )
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23, It is clear, therefore, that on and after 14.5 2003,
the posiltion as it obtained from 28.9.1996 to 1.7.2000

8




Excise Appeal Nos. Ef1 70872007, £/2018/2007 &
£/2106/2007

has now been reinstated. Rule 5 a5 substituted in 2003
also copflrme the position that the cost of transportation
from the place of removal o the place of delivery |s to
be excluded, save and extept in a case where the
factory is not the place of removal,

24, It will thus he seen that, in faw, it is clear that for
the period from 28.9.1996 up to 1.7.2000, the place of
reroval has reference only to places from which goods
are o be sold by the manufacturer, and hags na
reference to the place of delivery which may be either
the buyer's premises or such other premises as the
buyer may direct the manufacturer to send his oods.
Ao a matter of law therefore the Cormimissioner's order
and Revenue's argument hased on that order that
freight charges must be included as the sale in the
nresent facts took place at the buyers premises is
incorrect. Further, for the period 17772000 to 31/3/2003
rhere will be no extended place of removal, the faclory
premises or the warehiguse (in the crcumstances
mentioned in the qection}, @lone being Maces of
removal. Under no circumstances  can the bhuyer's
premilses, therefore, be the place of removal for the
purpose of Seclion 4 on the facts of the present £ase,

&4 The present appeals are souarely covered by above ratlo
laid by the Apex Court and for the period 1/7/2000 to 31/3/2003,
pace of removal “was only extended to either the factory or @
warehouse/premisaes  from where duty was paid. Appeal of the
appellant on this account is thus required to be aliowed.

7. On the issue of inclusion of inspection charges in the
assessable value, it is observed that the same are not mandatory
ingpections during the manufacture of the gaods. A specific mention
has been made by the first appellate authority in para 8.1 of the
Order-in-Appeal dated 30/3 1/2006 that these additional inspections

_u‘""_‘a—'—'?
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Excise Appeal Nos, E/1708/2007, E/2018/2007 &
E/2106/2007

are got done at the Instance of the buyers and is not mandatory.
5 Co-ordinate CESTAT Bench at Ahmedabad in the case of
Commissioner of Central Excise, Ahmedabad=[ e, LUk
Submersible Ltd. (supra) held as follows, while distinguishing Larger
Bench case law of Maruti Suzuki India ktd. Vs, Commissioner of

Central Excise, Delhi{2010 {257) ELT 226 (Tribunal-1B]]

“1d. A.R. has relied upon Larger Bench judgment
in the case of Maruti Suzuki India Ltd. Vs,
Commissioner of Central Excise, Dethi-111 {supra)
wherein 1t has been held that PDI charges are
required to be included in the assessable value,
However, it is observed from the case law that the
ieene before the Larger Bench, in the case of
Marati Suzuki India Ltd. (supra} was only an
inspection doe on compuisory PRI done in all
cases by the appellant in that case. It was not the
case hefore the Larger Bench that PDI inspections
were done at the Instance of the buyer, In view of
the interpretatinn made by this bench in the case
af Commissioner of Central kxcise, Ahmedabad-11
Vs, Johnson Pumps (1) Ltd. {supra} PUL charges
recovered at the instance of Lhe Duyer are not
includible in the assessable value and accordingly
appeal filed by the revenue i required to be
rejected and cross objection  filed by the
respondent is roquired to be rejected and oross
objectlon filed by the respondent is required to be
affowed.”

7.1 Hon'tle Apex Court in the case of Commissioner of
Central £xcise, Mysore Vs, M/s. TVS Motors Company Ltd. {supra)
alsa held that pre-dellvery Inspection charges cannot be included in

the zssessabie vatue, In view of the above observations and setkled

proposition of taw, optional inspection charges at the instance of

0
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Eywcise Appeal Nos. g/1708/2007, E/2018/2007 &
E/2106/2007

4 buyer cannot be included in the assessable value under Section 4 of
the Central Excise Act, 1944,

8. {3ased on the reasons recorded hercinabove, appeals
filed by the appellant are allowed and appeal filed by the Revenue |5

dismissed,

{Qperative part of the order already pronpunced in the open

Court)
Quf e
. —
{H.K.THAKUR) _ {ANIEL CHOUDHARY)
MEMBER (TECHNECAL) MEMBER {JUDICIAL)
i
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