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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

Anveal No, B/1713/2007-TDB]

Arising out of Order-in-Original No.12/COMMR./GZB/2007 dated 15.03.2007
nassed by Cormmissioner of Central Excise, Ghaziabad. '

For approval and signature: P

HON'BLE MR. ANYL CHOUDHARY, MEMBER {(JBDICIAL)
MONTILE MR, ANIL G. SHAKKARWAR, MEMBER (TECHNICAL)

1. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the

CESTAT (Procedure) Rules, 19827 : Mo
5. Whether it should be released under Rule 27 of the

CESTAT (Procedure) Rules, 1982 for publication

in any authoritative report or not?y » Yes
3. Whether His Lordship wishes to see the fair copy

of the Qrder? 1 Seen

4. Whether Order is to be circulated to the Departmental
Authorities? :Yes 4/\’;(\
o k3
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.APPELLANT(S) .

M/s Bala Ji Wires Pvt. Ltd.

VERSUS

Cornmissioner of Central Fxcise, Ghaziabad
. RESPONDENT (5)
APPFEARANCE

W1 e Nishant Mishra Advecate for the Appeilant (s}
Shri Pawn Kumar Singh Supdt. (A.R.) for the Departnent

CORAM:

DATE QF HEARING & 06.06.2016

OATE OF PRONOUNCEMENT ; / 5[~ 2006

FINAL ORDERNG. 7e99i/2el6



}é ' , 2 Appea! NoE-T713/07

Per Mr. Anil Choudhary :
The appellant, M/s Balaji Wires Pvt. Ltd. are mant,afzici;uref?‘:\é)ft-}.I.
Wire, Drawn G.I. Wire etc., is in appeal against Order-in-Original
No.12/COMMR./GZB/2007 dated  15.03.2007  passed by

Commissioner of Central Excise, Ghaziabad,

2. The issue in this appeal is whether the appellant procuring duty
paid Black Wire and subjecting it to process of gaivanization &

clear the same, does it amount to manufacture.

’EQ' 3. The appellant purchases requires duty paid Drewn Black
Wire/Wire rods and take Cenvat credit on the same being

common input and, thereafter, undertakes mainly the following

1
i

three processes: —

{a) some quantity of Wires are drawn and cleared as Black Wire

on payment of appropriate Excise duty,

is carried out and the same is cleared out as drawn G.I. Wire on

payment of appropriate Excise duty,

(C) On the remaining quantity of black wire, the same Is

s

galvanized and cleared by reversal of an amount under Rule 6 of

"

the Cenvat Credit Rules.

4, On scrutiny of the ER-1 returns, it appeared to Revenue that the

process of subjecting the black Wire to galvanization and s

clearances as mentioned In para {c), above amounts o




Appeal No E-1713/67

manufacture and accordingly, vide letter dated 11.04.2Q0%5,
directed the appellant to deposit differential Excise duty @ of 4%
{12%-8%) for the period October, 2004 to February, 2005 and
@ of 6% (16%-10%) and Education Cess @ 2% for the
subsequent period along with interest. In reply, the appellant
took the categorical stand that galvanization of Wire does not
amount to manufacture and also placed reliance on the CBEC
Circular No.19/19/94-CX dated 09.02.1994, clarifying in Para-3
that galvanization does not amount to manufacture within the
meaning of Section 2(f) of the Central Excise Act, 1944, Further,
the goods did not fall in the category of exempted goods and
accordingly, they were required to be reversed Cenvat at the
time of clearances, Thereatter, SCN dated 27 10.2005 was
issued. It appeared to Revenue, that if the exb{anation of the
appeltant that the process does not amount to manufacture, is
accepted, then the goods in question cannot be treated as
gutiable at all and accordingly, the appeliant was not entitled to
take Cenvat Credit on the inputs used in_ the manufacture of
such goods (galvanization of Black Wire). It further appeared to
Revenue that the appellant have taken Cenvat Credit on entire
quantity of inputs, namely __B__E_a_;_!g_.w__i_rp and Zinc and used the
same for the manufacture o.f..{:iﬁt.i;’ﬂgie as well as for goods
subjected to only process of gaivanizétion. The appeliant have
wrongly taken credit of the duty paid on Black Wire and Zinc
used in the process of galvanization, should ha\)e been reversed

at the time of clearances. But, the appellant reversed onty
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Appeal No - 1783/47
prescribed percentage of amount under rule &(3}b) ¢f CCR,
2004, Further, the appellant had taken Cenvat Credit of
Education Cess on Black Wire and Zinc but no amount of

Education Cess has been reversed. Thus, a case of short reversal

of duty is made out and, accordingly, the SCN proposed o
recover Cenval Credit amounting to Rs.35,91,092/- including
ducation Cess shart reversed during the period Octeber, 2004
to February, 2005 along with penalty and also proposed o
recover Rs.75,28,997/- including Education Cess allegedly shoit
;\\{ paid by them, during the period March, 2005 to 19" September,
2005 as well as penalty was also proposed. Further, the arount
of Excise duty of Rs.40 fakh debited by them under procgsz in the
RG~23A part-IT on 30.09.2005 and 07.10.2005 was proposed to

be appropriated.

5. The appellant confested the SCN by stating that galvanization
simpticitor did not amount to manufacture and the demand was
confirmed on contest for both the period. For the period Qciober,

! 2004 to March, 2005, the amount proposed Rs.35,91,092/-wags

confirmed as short paid on dearance of &G.I. Wire under the

i provisions ol Rule 14 ol the CUR, 2004, Fuither, for the peiriod

March, 2005 to 19" September, 2005 Excise duty amouniing o
Rs.48,47,331/- including education cess was confirmed af short
paid under the provisions of Rule 6 & 8 of Central Excise Ruies,

2002. And further, the amount deposited earlier was

appropriated Rs.40,00,000/-. Penalty of equal armount is also
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imposed along with charging of interest. Being aggrieved, the

appellant preferred appeal before this gribunal.

The learned counsel Mr. Nishant Mishra appearing for the
appellant urged, galvanisation simplicitor does not amount to
manufacture. Further, there is 1o averment in the show cause
notice that galvanization amounts to manufacture. Merely,
hecause there is a separate Tariff enlry with effect from 01
March, 2005, it cannot be caid that black Wire galvanization
have becorme dutiable. Relying on the ruling of the Apex Court in
CCE Vs, Technoweld Industries reported in 2003 (155) ELT
209(SC), where it is held that in absence of any manufacture,
the product does not become excisable merely, because there is
a separate tariff entry. Reliance was also placed on the ruling of
this Tribunal in the case of Geekay Wires Pvt, Ltd Vs, CCE
reported at 2007 (80) RLT 396, wherein it was held that
conversion of galvanized standard wires out of G.I. Wires does
not amount to manufacture, The learned counsel also urges that
the show cause notice is misconceived and bad and it ignores
the CBEC Circular NG.19/19/94-CX wh.ich is binding on the

rRevenue Officers. The learned counse! also placed reliance on

the ruling of Hon’ble Supreme Court in the case of CCE Vs. S.R.

rissues Pvt. Ltd reported at 2005(186) ELT 385(5C), wherein
relying on the two fold test for deciding, whether the processes
is rhat of manufacture - first, whether by the said process, a

different commercial commodity comes into existence or whether the
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identity of the original commodity seizes to exist; decondly,

whether the commodity, which was already in existence will

whether the commodity already in existence, will be of nro
commercial LtSC—)’ but for the sald process. Aoplying the
aforementioned test to the facts in S.R, Tissues, where the
activity  of slitting/cutting  of jumbo rolls of plain  tissue
paper/atuminium foil into smaller size was held}does not amaunt
tQ “manlufacture” on the principle that character and end-use did
not undergo any change on account of winding, cutting/siitting
and packing. It was alse held that mere mention of a mocm in
a tanff heading)not necessarily implies that said pr‘ol;ciuct wag
obtained by process of manufacture. Alsc held that just because
ravw materials and finished products come under twg different
headings, it cannot be presumed that process of obtaining
finished product from such a raw material automatically

constitute manufacture.
The tearned AR, for Revenue relies on the impugned order,

Ha&fng considered the rival contentions, we take notice that
prior to 01.03.2005, both plated or coeted wire with zinc and’
un-plated wire were listed in heading 7217 and Sub;;‘_:_equer:t \o
March 01, 2005 under the 8 digit Tariﬁ‘/ Blacl wis’e.;ﬁ.ﬁas listed
under heading 72171010 and G.I. Wire under heading
72172010, We hoid that pro.cess of gaivanization simplicitor does

not amount to manufacture and accordingly the whale show
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cause is rmisconceived, demanding Central Excise duty from the
appellant. Further, we hold that the appellant have rightly paid
duty by reversal of credit under the provisions of Rule 6(3)(b) of
Cenvat Credit Rules, 2004, we also hold that the show cause
notice is misconceived as it ignores the CREC Circutar, wherein it
has been sald that gatvanization of black wire does not amount
to manufacture. Accordingly, we set aside the impugned order
and allow the appesal with conseguential benefits o the

appeliant, if any.

(Pronounced in the open Courtflfo/é ........ )

(ANTL CHOUDHARY)
MEMBER (JUDICIAL)

MEMBER (TECHNICAL]
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