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Per: 8.5, Garg

This appeal is directed against order-in-appeal passed
by the Commissioner (Appeals) vide order dated 17.5.2007

upholding the decision of the adjudicating authority.

2. Briefly the facts of the case ave that the appeliant is
engaged i the manufacture of branded chewing tobacce
falling under sub-heading No. 2403 99 10 of the ¥First
Schedule Lo the Central Excise Tariff Act, 1985 and is availing
cenvat credil to the extent of specified duly paid on inputs as
prescribed under the Cenvat Credit Rules, 2004,  On
6.12.20058, a show cause notice demanding duty of
Rs.2,19,127/- was issued te the appellant on the basis of
search conducted in the premises of the appellant. During
the search on 2.12.2004, the officials of the deparbment found
shortage of 3717 kg. of raw tobacco and 2793 kg, of coloured
tobacce and 3717 kg. of raw tebacco was allegedly converted
into aoloured tobacce which was not recorded in stock and
2793 kg, coloured tobacceo found short was unaccounted and
it appears that the same has been removed without accountal
of the same in record and without payment of central excise
duty, In this manner, the appellant has allegedly
contravened the provisions of Rules 4, &, 10, 11 and 12 of the
Central Excise Rules, 2002, Tn reply to the show cause

notice, the manager of the appellant, 8hri Onk#r Nath Gupta,
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inn his statement recorded by the officers of the department,
explained the reasons for the shortages as manifested on the
record. Thergafter the Deputy Commissioner vide order-in-
original  dated 19.12.2006 confirmed the demand  of
Rs.2,19,127 /- under provise to Section 11A(2) of the Central
Excise Act and also imposed a penalty of equal amount under

Section 11AC along with interest.

3. The appellant filed appeal before the Commissioner
(Appeals) who vide his order-in-appeat dated 17.5.2007
upheld the decision of the Depuly Conmnissioner and now the

appellant is before us by way of the prescnt appeal.

a4. The lecarned counsel for the appellant submitted that
there was no shortage of raw tobacco and coloured lobacco
which is manifested on record as the alleged shortage has
been explained by the manager, Shri Onkar Nath Gupta. The
learned counsel further submitted that Rule 10 of the Central
Excise Rules, 2002 does nol require an assessce to make as
many entries as there are transaclions. He also submitted
that charge of clandestine removal is based on mere
presumptions and assumptions and moreover, the shortage
was explained on the spot with verifiable facts and raw
tobacco and coloured tobacco issued for manufacture were
cffectively available for verification. The learned cotnsel
further submitted that the enlire demand is Darred Dby

Hmitation. He further sulbimitted that as per Rule 10 of the
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Cenval Credit Rules, 2004, the appellant is mainlaining daily
stock account in respect of their final praducts. They are also
maintaining issue slips i.e. chits in respect of cenvalable
inputs issued for manufaciure of fingl products. 8 copy of
declaration under RBule 22{2) of the Rules is annexed by the
appellant. All records are maintained on daily basis a?t the
close of the day, Further, the Rules do not require that every
time there is an issue of raw material, it should be recorded
in statutory records. There is no provision under the law to
issue slips for raw tobacco on which no cenval credit has
been itaken, The learned counsel explained the process of
manufacture of final product step by step. The first step is
colouring of tobacco with raw kimam, glazing and spices.
Another step is mixing of perfumery compound with coloured
tobaceo for absorplion of smell and taste. e also submitted
that once the coloursd tobacco is issued for carrying out the
next process of manufacture, its balance in store room shall
not tally with the opening halance unless the quantity of
coloured tobacco issued for process of manufacturing is also
taken into account all these materials i.e. raw tobacco and
coloured tobacco continued to be in the premises and were

verifiable by the officers on their visit on 2.12.2004, but the

officers did not physically verify the same.

5. Ot the other hand, the learned AR reiterated the

o

findings of the Commissioner {Appeals).




6. We have heard both the parties and perused the
records. For better appreciation, Rule 10 of the Cenvat Crecdit
Rules, 2004 ig-reproduced below:-
“fi} Every assessee shall meintain proper records, on
daily basis, in a logible manner indicating the particulars
regarding descripiion of goods produced or manufactured,
opening  balance, quantily produced or manofactured,
invertory of goods, quantity removed, assessable value, the

amount of duty pavable and pacticulars regacding amoeunt
of duly actually paid.”

6.1 Further, it is pertinent to note that on 2.12.2004 when
officers of the department visited the {aciory and recorded the
statement of their manager, Shri Onkar Nath Gupta, wherein
he categorically explained with verifiable facts the reasoms for
shortage of raw tobacco and coloured tobacco stored i their
respeclive store rooms. There cannot be any presumplions
and assumptions contrary to verifiable facts. We have gone
through the statement of Shri Gupta ond we find that the
alteged shortage of gooda could have been verified as per the
statement of Shri Gupta, but the department instead of doing
the verification for determining the shoriage, relicd upon the
only fact that the appellant did neot produce the issue slips.
The learned counsel cited the judgment of the Hon'ble
Supreme Court In the case of Oudh Sugar Mills Lid. vs. UOI
reported in 1978 ELT {J-172), wherein the Hen'ble Supreme

Court has held as under;-
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13, in the circumstances, therefore, we must hobd that
the finding that 11606 maynds of sugar waere not accounted
for by the appcllant has becn arvived at without any
iangible cvidence and is based only on inferences involving
unwarranted asswmption. The Auding is thus vitiated by
an error of law.”

6.9 The jearned counsel alse placed reliance on the decision
of the Tabunal in the case of Kalvert Foods India Pvt. Ltd. vs.
CCE, Mumbai reported in 2003 (152) ELT 131, wherein the
Tribunat has held as under:-
A1a. 1t is well settled that the charge of clandestine
removalf  manufacture of the goods by the assessce has 1o
he established by the Department by producing copent,
convineing and tangible evidence and such a charge cannot
be based on assumptions and presuniplions. In  Lhis
context, reference may be made 16 - iy TGL Poshak Corpr. ¥.
CCE, 2002 (140)_E.L.T. 187; (i} MM Pueing & Finishing,

2009 (139] B.L.T. 143, (i) K. Raja Gepal v. CCE, 2002 {142)
E.LT, 128; fiv) Prince Ghutka Lid. v. CCE, 2002 (141) EL.T.

AL -

148, and mdra Metal Works v. CCE, 1699 {108)_£.1.T. 744,
wherein such a ratio of the law has been Jaid down”

6.3 The learned counsel for the appellant has submitted
that the entire demand is barred by lmitation. He further
submitted that the extended period as enivisaged under
provise to Section 11A(1) of the Central Excise Act, 1944 has
been imvoked on the ground that short found raw material
has tnot been recerded in the account books/records
maintained by the unit and dutiable goods have been cleared
without issuing inveices ete. on the sole intention of evading
duty. He alse submitied that invoking the extended period is

wrong because the enlire raw tobacco and cgloured tobacceo
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were duly accounted for and available in the manufacturing
premises.  Thig fact was categorically explained by their
manager. The appellant has maintained all such records as
are statutorily required and submitted all returns on G,
They have maintained complete transparency and explained
the shortages on the same day itself, He also submitled that
there is no allegation of suppression of facts invoking
extended period of Hmitation. Me alse submitted that in this
case, the officers of the Revenue visited the unit of the
appellant on 2.12.2004 and the entire facts including those
explained by their manager were in (he knowledge of the
officers since then, but in spite of that the impugned show
couse nolice was issted on 5.12.2005 e, beyond the period
of Hmitation of one year and therefore the entire demand is
nol sustzinable being barred by Lmitation. In this contexl,
the appellant relied upon the decision of this Tribunal in the
case of Studio Line ntferior System Pt Lid. vs. CCE,
Hangalore-f reported in 2006 {301) ELT 250 {Tri.-Bang),
where the Tribunal has held as under:-
“%. The show cause notice had been issued inveking the
extended period of limitation in terms of provise to Section
11A{1}), as it was alleped thail the noticee ad suppressed the
facts with an intention to cvade payment of duty. We find
lorce in thoe comtention of the appellants that the show
cause notice di, 7-10-04, had been issued after a lapse of
one year [from the dafe of visit of the Central Excise
Preventive Officers in the premises of the appellant. In fact,
the officers visiled the units on 26-3-03. The units have
been registered with the Central Excise and il capnol he
said that the excise department was not aware of the

activities of the depariment. Henee, the deniands are time-
baired.”
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Therefore, we are of the considered opinion that the entire

demand is barred by lmitation.

7. After considering the facts and circumstances and the
evidence on record, we are of the opinion that the Revenue
has tried to prave the charge of clandestine removeal merely on
the basis of presumptions and assumptions and whe;a the
shortage has been explained with verifiable facts with regard
to raw tobacco and coloured tobaceo, but the Revenue did not
verify the facts and in the absence ol proper verification of
[actual aspects, we are of the considered view that the
Revenue has failed to prove the clandestine removal and also

the demand is time barred. Conseguently, we allow the

appeal of ihe appellant by setting aside the impugned order.
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