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LLEATE TRIDUNAL,

A AHABAD

n P | A g I v R i g |1“
Aonen! Mo, B/LE3% /2008 (SM) with §/Misc, B1919/1015 :
[Aarising  out of  Order-in-Appeal  No. 2Z2-CE/MRT-11/20065  dated
28,2.2005 passed by Commissioner (Appeais), Customs & Central Excise,
8 T
fowed ta sea
fihe Grder for publication Rule 27 of the
CESTAT *Mmuwe; Rules, 19827
: he rele under Rule 27 of
Dthe  CESTAT  (Procedure)  Rules, 1982 for
cublication in any authoritative repart or not?
- Whethar their Lordships wish to see the fair copy
of the order?
Whether {"-»B'Cier' circulated to  the
. - - . . v . ;12
Commissioner of Central Excise, Meerut-Ii Appellant <y

Ve,

PR 4

2 LoHL hugar Pactories Lid. Respondent

> Appeliang: Shri Pawan Kumear Singh (Superintendent) AR
e Bespondent: Shrl Kapll Vaish (CA)

[ 3 [ R - AL I Loy pom L 3 TR T R 7
Covarn:  MHon'bis Bhri Apndt Chouahary, Judiciat Member
Date of Hearing/ Decision: G8/037281¢
Y‘i y sy e §o
Y ERRT VY L0 iy i‘\)(_:

i Revenue s in appeal against Order of Commissioner (Appeals) dated

287272005 passed by the Commissioner {Appeals), Customs & Central

Twecise, Mesrpi-il,



The brief facts are that M/s LH. the respondent

had filed rebate daim under Notification Number 132/827 dated 21.4 1¢

amended by Notification Number 193/82
production of Sugar produced during the

The Assistant Colector provisionally paid an

orader dated 30/1/19584 and sanchioned R 6,38

from 11/6/1982 to 30/9/1982. The assessee contestad

Collector {Appeals) for rebate on its

the period 11/6/1982, that is from

was rejected by Collector appeals and on

before Tribunal the appeal is attowed vide the Finat Order deteg 206/7/19898

and heild that the amending Netification Number 193/82 had retrospe
effect and not the prospective effect.  Conseguent o the Order of the

e e

Tribunal, the assessee fled refund claim for Be,6,23,567.00 and in ¢

thereto the Assistant Commissionar vide arder dated

the rebate of Re.5,35,123/-

]

3. Being aggrieved with the order of rebate/refund deted 2271271

e .
ety e Lo
VIV Was dism

revenue preferred appeal before Commissionsr A

by the Commissioner appeals vide order dated 28/2/2005, 1t i relevant o

notice that the appeal of revenus was only on the ground of

enrichment.  Further appeal was preferred by Revenue before this Tribuns

and vide Final Order dated 28/3/2007 the appeal was dismissed. The

Revenue preferred for the appeal to the Honourable Allahabad righ Court,

The question for consideration before the Honcurable High Court was

“whether the bar of unjust enrichment is applicabie In respect

claims”. Vide Ex-party Order datea 9/4/2015 after hearing




the Honourable High Court noticed that the issue of unjust
enrichment, in the matter of rebate/casim, came up for consideration before

the Apex Court in the case of Commissionar, Central Excise, Lucknow Vs.

Son Lbd, itself reported in 2006 (197) ELLT. 317(5.C). By

nent dated 23/3/2006 the Apex Court was pleased to hold that the

principle of undue ernvichment would be appiicatie and the assessee wallid
ot to refund of the excess amount of duty paid by it With this

the Honourable Hich Court was pleased to set aside the order

o of thie Tribunal and remanded the matter to the Tribunat

F o T I - A - N T T L I
for a fresh consideration ¢n menis.

&, Pursuant to remand by the Honourable #High Court, the respondent

ce have filed dMiscellaneous Application NMumber 51919/2016 raising a

wueston of law ‘thst refund once granted cannot be demanded saved excent

v 5 show cause notice under section 11 A of the Act. The said issue

peing & question of law and going to the roct of the matter is atlowed to be

[ T T Urarment Yoo e I
5. fhe Id. Counset for the Hevenue s

ates that under the facts and

as cuch no agverse inference can be drawn for the same. The Id. AR further

Cemphasised that in terms of the order of the Honourable High Court this

Tribunal should consider the aspect of unjust enrichment. This Tribunal on

sssion had directed the learnedly AR, to seek instructions on the
Misc, application filed by the respondent assessee.  In response thereto the

ic::‘,':_lz'ff-\I'«'i produced the Ld. AR, has produced report of the Assistant

missioner, Parelly being € No. V(A) {18} legal/119/07/574 dated



t
i
2

18/2/2016 wherein the admitted fact is thal no civowy causas notice

jasued,

G. The Id. AR for the Respondent &sse

Mivision Bench of this Tribunal in rhe case of Moraries

vo. Commissioner of Central bxcise reported in 2008 (222

Mumbal) under the fact that in an oracr sanciioning

cosoe was in appeal before this Tiib

Commissioner appeals and the

the question before the Tribunal was for recovery of @rmoneous ie

whiether it ig reguired o show Cause notice under section 11A of the
]

Excise Act, 1944 or review under Section 3%E, ibid 15 sufficient. 7

ohserved that the issue stands settied by case aws and CUB.E

it was held that show cause notice under section 1A is req

1.

recovery of erroneaus refund  within  the tme fmit &as

Accorcingly the order of Commissioner {Appeals) setting aside the

S 4aman b P P
s Honouranle Yk

order was set aside and the appeal allowed.  Ti

follows:

-y

oheprved as foliows in para-& and @ of its order &5

¥
-
e
it
o
i

FPara ~8. Initially there werg some douhits
whether the amount of refund sancticned by the Ly,

Commissioner dated 19-12-2000 was actually patd winioh

was subseguently confirmed as zctually disbursed to ¢
appellants. This was I or around December 2004,
Therefore, the issue is whether for recevery of erroneous
refund, show cause notice under Section T1A s required (o

he issued or whether challenge to the Order of sanction of

fent. We find

the refund under Section 35E(4} 15
this issue stands settled by series of decisions starting with

the decision of Apex Cowrt in the case of CCL,

Bhubaneshwar v. Re-rafling Mills - 1957 (94}
(5.C.}) which has been sollowad in Rosemoeunt (India) Lid.

O (e
2072 ( i 1’1,}, fhe

v. CCE, Ahmedabad - 1998 {99




don'ble Supreme Court hiad upheld the Tribunal’s decision
in the case of Re-rofling Mills v. CCE - 1989 (43 £.L.T, 115
£1ri) notding that show cause notice undar Section 11A
was required for the purpose of recovary of arrongous
refund within the time limit, The Apex Court decision in the
case of Re-Rolling rMils {cited supra) was followed in the
case of Best & Crompton Engg. Lid. v. CCE, Chennaf -

The Tribunals decigion in

fe-Rolting Mills was followe o m e case of Richardson &
Crudass 1972 -

G118 {Tri.y and Fanyam

- 2004 (178) E.L.L

Cements & Mineral Indus. Lid v, CCE

VWe alse noke that the Hor'hble Mumbal High Cout

S

i the case of 8ajaj Avlo Lid. v. Union of India - 2003

fa—y
L
—

-

T 23 (Bom.). has foliowed /inter alia the decision

of the Apex Court in the case of Re-Rolling Miffs (cited
supra). The CBEC also issued, Circular No. 423/56/968-CX.,
dated 72-9-1998 clarifving that the Order passed unger
Section 35E(2) does not automatically result in the
recovery of the refund and that this has to be followed by
chow cause notice under Section 13A which should he
ssued within 6 months from the date of actual refund. No
decision talking contrary view on the Issue in this case

fl J

sting toorecovery of erroneous refund has been brought

coaur potice. Shrl KoM Mondat, id. Consuitant on behali of

she Bevenue reles upon the Apex Court decigion in the

-

case of Asian Paints (India) Ltd. v. Collector of Central

Fxcisa, Bombay - 2002 (142) k. 522 (5.C.) hoiding that

recovery of excise duty can be made pursuant to an appeal
filed afrer inveking the provisions of Section 35E of the
Central Excise Act, 1944 if the tme limit provided in
Section 11A has expired and Sections 35E and 11A operate
i different flelds and for different purposes, to support the
contention of the Revenue that show cause notice under
Section 11A s not reguired for erroneous refund and,
rezort to provision of Section 35E (2) s sufficient in such

situation. However, we note thal the Apex Court has heaen

roted and distinguished the Tribunal decision in the case of



Mes, Pricol Lid. v, CCE, Coimbatore - 20067 (2

{41y (¥ ribunal yoom Z2007-TIOL-919-CESTAT-

relevant portion is extracted from the Order -

G, As rightly peinted out by the Counsed, the Tribunal in
!

g

CCE v, Asian Paints Ld.

1

gealt with the case where show cause notices had

issued which had proposed to

became the subject matter of the proceadings

the department in Ihe su
35(E). Therefore, imitation un

have restricted the proceedings

find that the Tribunal has observed: "The duty was pad

under protest and such payment of ¢ifferential duty cannot

by any stretch of imagination be 3% adjustment of
duty after the final assessiment thereci because the
payment of duty under protest keeps the assessment alive
2] test continues (il the dispute is finally settied
and tne protest contin titi the dispt s finaty selld
and everything is in the fluid state. Section 1IA has not

come into play as the cause of action (relevant

not accrued ar arisen so far. In the result, on the 7@

I L.

circumstances of the case, the Hmitation presoribed

Section 35E should not be in accordance with Section

in this decision the Tribunal had referred to the decis

Re-rofling Mills v, Collector - 1289 {4

a few other orders laving down the same rastic as that

decision and observed that ‘these o

es are distinguishabie
on facts as well a3 the language used thersin'. The dedision
of the Larger Bench on the guesticon referred to

‘on the facts and droumstances the Hmitati

be in accordance with Section 1147 The Apex Court had
chserved in the decision in appeal by the assessee against
this order that the Sections 11A and 35(E) operated in

different fields and were invokeda for o

Their Lordships upheld the dedigion of the Tribunal,
Therefore, the Asian Paints (td. case is distinguishable

i

from the cases cited in nara 5 above.

Sty
,

i
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in the light of Apex Court decision in the case of

Ra-rolling  Mills  which  has been followed by various

fes of the Tribunal and the

1

ratio {8igd down in the

Mumbhai Hieh Court decision in the case of Bajay Auto Lid.
covers e issus in favour of the assessee, we set aside the
Order of Commissioner (Appeals) and allow the appeal with

consequential relief, ¥ any.”

7. The i, Counsel also relies on the in the (SMB)Y ruling of this Tribunal in
e of Nestlé India Ltd, Reported in 2009 (240) BT 426 (Tri.-

wire also under similar facts and circumsiances where no show

cause notice was issued the appeal of the assesses was allowed relying on
the ruling of the Division Bench of this Tribunal in Morariee Goculdas
Spinning and Woeoaving (supra) ond alzo ruling of the Apcx Court I Colloctor

versus Re-rolling Mills - 1687 {Q4Y ELLT. 8 {s.C.).

5. Having cansiderad the rival contentions I held that Show Cause Notice

was ragiired to be issued in terms of Section 11 A for demanding ervonaous

]

further find that the refund in this case vide order dated

oy

was granted by the Assistant Commissioner in terms of fhe

wilar of the Honourable Tribunal, Thus the appeal of Revenue before

r (Appeals) was aise hit undar the ‘dociring of merger’. And as
such 1 hold the order of the Commissioner appeals ig hit by the “doctrine of
marger’ and as such this appeal is an abuse of the process of foss. in this

view of the meatter the appaal of Revenue is dismissed as no Show Cause

{ARIL CH mjmz ARYY
MEMBER (JUDICIALY




