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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRYBUNAL
Oid Red Building, 38 M.G. Marg, Civil Lines,
- Altahabad
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Excise Appeal No. 1841 of 2007

; [Arlslng out of the Order-in-0riginat No. 22{Commr /MRY-I/2007 dated
: 30/03/2007 passed by The Commissloner of Central Excise, Meerut-1.]

For Approval and signature :

Hon'ble Shri Anil Choudhary, Member {Judicial}
Hon’ble Shri B, Ravichandran, Member {Technical)
1. Whether Press Reporters may be aliowed to see

the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be refeased under Rule 27 of
the CESTAT ( Procedure) Rules, 1982 for
publication in_ any_a_u_thp_r_it_a__t_we report or not?

"173. 7 Whether their-Lordships wish to see the fair
copy ofthe order?. = T

::an_g_t_hg;.-_grﬁeﬁ Is '::tﬁ_'be _tirculated to the
Depairtment Authorities?

/s Triveni Engineering & Industries Ltd,

Appellant
Versus

CCE, Meerut - | Regpohdent

Appearance
Shri Victor Das, Advocate - for the appelant,

Shri Kamal Puggal, Authorized Representative {DR) ~ for the Respondent.

CORAM : Hon‘ble Shri Anji Choudhary, Member {Judicial)
Hon’bie Shyi &3, Ravichandran, Member (Technical)
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Flral Order Nn.i&? gg {2015 bated : 08/12

er. B. Ravi dran :-

e

Lt

The present appeal is against order dated 3(),’[}3?%3% 7 ;
Commisstoner of Central Excise, Meerut - 1. The appeliants are engaged
in the manufacture of sugar and molasses lisble to Central Excise duty.
They have put up a power generation facility with baggase as main raw
material. Some power generated was sold to U.p. State Power
Corporation. They have avalied Canvat credit on various inputs and input
services as per Cenvet Credit Rules, 2004. Some of these inputs are
relatable to power generation glant. Revenue inftiated proceedings
against the appellant 10 recover 10% of sale price of ejectricity sold to
U.P. State Power Corporation. The demand was In terms of Rule & (3} (b)
of Cenvat Credit Rules, 2004. pfter due process an  order dated
35/0372007 was issued by the Original Authority. He confirmed a demand

of Rs. 96,36,057/-, Aggrieved by this order, the appellant s before us.

2. Learned Counsel for appeilant Shri Victor Das submitted that the
provisions of Rule 6 (3) are not applicable to them. Tn any case they have
reversed the entire cradit on inputs attributable to the co-generation plant
and hence demand of 10% of the vaiue of glectricity soid outside is not

legally tenable. He relied on the declsion of Hon'ble Allshabad High Court

In Gularia Chini Mills vs. Union of India reported in 2014 (34) S.T.R.
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175 {All) affirmed by Hon'ble Apex Court in Union of India and ors.

Vs. DSCL Sugar Lid, reported in 2015 - TIOL - 240 — SC - CX.

3. Learned AR Shri Kamal Puggal, relterated the findings In the original
order, He submitted that in respect varigus inputs fike iubrlcants, greases,
turbine oft, chemicals etc. the appetlant did not maintain separate records
for receipt, consumption and tnventory used for exempted glectricity.

Hence, the provisions of Rule 6 (2} are correctly lnvoked by Lhe Revenue.

4, Heard both the sides and perused appeal records. The polnt for
decision is the sppeftant’s liabifity to pay 10% of sale price of electricity
sold by them to outside party in terms of Rule 6 {3). The first point to
note is that the appellant reversed the entire input credit amounting to
Rs. 2,64,240/- attributable to the inputs used exclusively In co-generation
piant, thaugh only part of tha electricity was only sold by them. As all the
input credit stands reversed there is no around to demand and recover
10% of sale value or electricily in terms of Rule 6 {3). On this groung

alone the appellant will succeed against the impugned orger,

5. Further, as held by the Hon'ble Allahabad High Court in Gularia
Chini Mills (supra) as affirmed by Hon'ble Supreme Court in Union of
India and ors. Vs. DSCL Sugar Ltd. (supra), and by the Tribunal in
DSM Sugar Mills Ltd. - 2014 (304) E.L.T. 382 (Tri. — Del.) readwith

ROM ~ Misc. order No. 57732/2014 dated 17/10/2014, electriclty is
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reither an excisable goods nor exempted goods and hence provisions of

Rule & will not apply in such situation.

o. In view of the above discussion and case law, we find that the
impugned order 1s not legaily sustalnable. Accordingly appeal is allowed

setting aside the impugned order,

{Operative part of the order pronounced In the open court).

T

(Anil chnudha_'rv} |
Member. {Judicial)

O

PK (B. Ravichandran) -
Member {Technical)
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