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To

Appetlant as per address in table below

Respondent as per address in table below

Final Order No. A/71080-71081/2016-SM[BR] dated 18/11/2016

I arit directed to transmit herewith a certified copy of order passed by the Tribunal under section 35-C(F) of the
Contral Excise and Salt Act, 1944,

Assit, Registrar
Application Appeal Name and Address of Appellant

[ £/1983/2008 DALMIA CHINI MILLS
VILL- JAWAHARPUR, DISTT-
SITAPUR(UP)

2 E/1984/2008 DALMIA CHINI MILLS .
VILL- JAWAHARPUR, DISTT-
SITAPUR(UP)
Name and Address of
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3 : -C.CE. LUCKNOW
7-A. Ashok Marg, Lucknow.

@ -C.CE. LUCKNOW
7-A, Ashok Marg,
Lucknow.
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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

{Arising  out

TRIBUNAL
REGIONAL BENCH : ALLAHABAD .
COURT Neo.1

APPEAL No. E/1983 & 1984/2008-EX{DB]

Orders-in-Appeal No. 80-81-CE/LKO/2008 dated

30/05/2008 passed by Commissioner of Central FExcise & Customs
(Appeals), Lucknow)

For approval and signature:

Hon’ble Mr. Aunil Choudhary, Member (Judicial) b

1. | Whether Press Reporter may be allowed to see | No

the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of | Yes
the CESTAT (Procedure) ;. Rules, 1982 for

publication in any authoritative feport or not?

L

Whether their Lordships wish to see the fair copy | Seen
of the order?

4. | Whether order is to be-.circulated to the|Yes

Department Authorities?”

Vs.

M_fs Dalmia Chini Mills

Appellant 5\‘

i

Commissioner of Central Excise, Lucknow ' - Respondent

Shii Jeevesh Mehta, Advocate &
Shri Arun Pathak, Advocate for Appellant
Shri K. Deb, Assistant Commissioner (AR), -~ . ‘for Respondent

CORAM:

Hon’ble Mr. Anil Choudhary, Member (Judicia.l'_.)_. o

Date of Hearing & Date of Decision: 18/11/2016
FINAL ORDER NO.. 0[O %0~ 7091/ z% =
ok y




J

Ex. Appeal Nos. 1983/08 &
198408

Per: Anil Choudhary
The present appeals are filed by the appellant, M/s

Balmia Chini Mills, against Orders-in-Appeal
passed by Commissioner of Central Excise & Customs {Appeals),
Lucknow. The issue in these appeals by the appellant-assessee is
whether they are entitled to Cenvat credit on the cement used n
the foundation of maé_hjinc_ries ereccted which have been further
used for manufacture of taxable or dutiable products.

2. The brief facts of the case are tha‘_t the appellant is engaged
in the manufacture of Cane Sugar, Molasses & Ethyvl Alcohol
falling under Schedule to the Central _’Ex'cisc-: Tarilf Act, 1983, They
have taken '._CSer_wa:t credit 'é_rf mputsuscd m the foundation of

various machinery and/or supporting structures. A table of details

1é as follows:-

E71983/2008

Impugned Order-in-Appeal

CE/LKO/2008 Dated 30/05/2008

NG, 80-.

Srderi Ol T

4/AC/STP/DEM /2008 dated 24701 ;"2008

E/1984 /2008
Impugned Order-in-Appeal NG 81
czzmc};zoos Dated 35/05;2008
Order-in-Original No.

S/AC/STR/DEM/2008 dated 05/02/2008

Period of Dispute ‘March, 2000

Period of Dispute March, 2006 1o

June, 2006

Amount of Duly Rs.4,80,502/- + {Already

Reversed before SCN)

Amount of Duty Rs.3,86,377/- + {Already

Reversed before SCNY

Amount of Penalty Rs.30,00,000/-

Amount of Penaity 12s.30,00,0007-

Use of Cement for laying of foundation for

Flant &  Machinery &

Lo

Supporting
é}t{‘uctures of Machinery {Boiler & Turbines

et}

Use of Cement for laying of foundation for

Plant & Machinery &  Supporting
Seructures of Machinery {Boidler & Turbines

et}




LW

Lox. Appeat NOg. 103G &
1984708

The Show Cause Notices were issued for proposing to disallow
Cenvat credit on cement, as it appeared to Revenue that cement 1s
neither capital goods nor spare or component of the plant &
machinery. The appellant contested the Show Cause Notices by
filing the reply, stating that during the period, they have
undertaken expansion of Sugar Plant along with a new

co-generation plant in  their Sugar Mills. Accordingly, they

!

B

purchased various plant and machinery items, equipments{‘
components and in the process of installation/erection, cemcn%
was utilized in the foundation work and supperting structure for
erection of the machinery, without which the machinery cannot
run and/or give outputs Hable to be duty. The Show Cause Notices
were confirmed vide separate Orders-in-Original and penalty was
also imposed under Rule 15 of Cenvat Credit Rules, 2004. Being
aggriecved the appellant have preferred appeals before 1d.
Commissioner {Appeals) who vide separate orders bave upheld the
rejection of Cenvat/Modvat of Input Credit on Cement relying on
the ruling of Hon'ble Rajasthan High Court in the case of Union of
India Versus Hindustan Zinc Limited reported at 2007 {201%}

i
B.LT. 503 {Rajasthan). Jy
3. licing aggricved the appellant lve preferred the appeals
before this Tribunal. The id. Counsel for the appellant wges Ural
the Id, Commissioner {Appeals) have relied on the ruling in the
case of Union of India Versus Hindustan Zinc Limited {Supra) in
relation to Cenvat credit on Cement, was taken during the period
from 01/04/2002 to 28/02/2003, uﬁder the Cenvat Credit Rules,
2002, The said ruling is not applicable in.thg:_ir_. facts as the earlier

Cenvat Credit Rules, 2002 have been replaced by the Cenvat Credit




Ex. Appeal Nos. 1983708 &
JU84/08

21004., énd under -the present rules under Rules 2(a) read
with Q(k) & 2(1) of Cenvat Credit Ruies, 2004, they arc entitled to
G}}‘_;{énvat credit on Cement. Rule 2{k} of Cenvat Credit Rules, 2004
o

provides, credit means — all goods used in the factory by the
manufacturer of the final products. All the goods ... used
in/ or in relation to ma_nufa_cture of final products whether directly
or indirectly and whg%tjh__el_' contained in-the final products or not

and includes lubricating oils etc., accessories of the {inal products

cleared along with the -final products, ................ Used in or n

relation to manufacture of final products or for any other purpose,
within the factory of production. Further, by virtue of explanation
2 in Rule. 2__(k),_pr0\fid_68 ~ “input” includes goods used in the
manui"a_c_turc:céjf:'ca_pital_'goods which are further used i the factory
ﬂ)}" manufacture.

it .
4.  The ld. Counsel urges that under the changed Rules &
definition, il is an admitted fact that C_e_p‘ient has been used inside
the factory of production and without erection of plant and
machinery there can be no manufacture of dutiable goods.
.Accordingly, the impugned order be set aside and to held appellant

was entitled to Cenvat credit. He, further, relies on the ruling of

Hon'’ble Karnataka High Court in the case of Commissioner of

Central Excise, Bangalore-II Versus SLR Steels ltd. reported at
2012 {280) E.L.T. 176 (Karnataka) wherein the assessee had taken
Cenvat credit on Steel & Cement used in manufacture of Storage
ffl;ank & Pollution Control Equipment. It was held that the assessce
Ii*; entitled to take Cenvat credit as mnputs under Rule 2(k) read

with 2(l} of Cenvat Credit Rules, 2004 as the inputis is used in

fabrication of capital goods. The view of Revenue that Storage

AN



5 Ex. Appeal Nos. 1983/08 &
1984/08

Tanlks & Pollution Control Equipment was immovable property and
was not excisable. Hence, in those circumstances, the duty paid on
Steel & Cement which was used for the canstruction/manufacture
of Storage Tank cannot be availed by the assessee as Cenvat
credit, It was also observed that the inputs may not be necessarily
used in manufacture of the final products., He also relies on the

ruling of Hon’ble Madras High Court in the case of india Cements

Ll

i
Lid. Versus Customs, Excise & Service Tax Appellate Tribunal,
Chennai reported at 2015 {321) E.L.T. 209 wherein it has beep
held that Cement and Iron & Steel used in supporting structure

and foundation for erection of plant & machinery, are eligible as

inputs.
5. The Id. A.R. relies on the impugned order.
&. Having considered the rival contentions, | find that the Id.

Commiissioner {Appeals} have erred in relying on the ruling of
Hen'ble Rajasthan High Court in the case of Union of India Versus
Hindustan Zinc Limited (Supra} as the said ruling was in respect of

Cenvat Credit Rules, 2002 which have been replaced by Cenv?t

3
i
£

Credit Rules, 2004. Under the new rules the scope of nput ha'\fj'iz
been enlarged. That Cement and Iron & Steel used in supporting
structure for erection of plant & machinery are eligible as inputs. It
is further held that inputs are not necessarily to be used in the
manufacture of final products. An input may be used even in
relatton  to manufacture of final prodﬁct. In the facts and
circumstances of this case, cement has been admittedly used in
the erection of capital goods, being machinery, without which

manufacture of dutiable goods is not possible. Accordingly, both




Lx. Appeal Nos. 1983708 &
1984408

the appeals are allowed with consequential benefits, if any, in

{éiccordance with law. The impugned orders are set aside.
(Dictated and pronounced in Court)

<
| {Anil Choudhary)

Member {Judicial)
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