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IN THE CUSTOMS, EX_C_ISE-& SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. I

APPEAL No. E/2012/2008-EX[ D8]
(Arising out of Order-in-Original No. 14/Comme/Meerut-1172008  dated

09/06/2008 passed by Commssioner of Central Excise & Customs,
Meerut-H)

M/s Surya Roshni Ltd. Appellant
Vs.

Commissioner of Central Excise, Mecrut-11 Respondent
Appearance;

':‘-?*Q]ri Atul Gupta, Advocate, for Appellant
Shri T.K. Sidkar, Assistant Commissioner (AR), for Respondent
CORAM:

Hon'ble Shri Justice Dr. Satish Chandra, President
Hon’ble Mr. Anil G. Shakkarwar, Member (Technical)

Date of Hearing : 28711720106
Date of Decision 287 11 2oté '\

Per: Anil G. Shakkarwar
The present appeal is filed by the appellant, M/s Surva
Roshni Ltd., against Order-in-Original No.
j_;_l.4/Commr/Meerut—ll/QOOS dated 09/06/2008 passed by
é{ommissioner of Central Excise & Customs, Meerut-1].
2. The brief facts of the case are that the appellants are
engaged in the manufacture of general lighting services
Bulbs, Fluorescent Tube Lights, High Pressure Sodium
Vapour Lamps (HPSVL} & High Pressure Mercury Vapour

Lamps (HPMVL)} etc. falling under Heading No.8539 of the
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firgt schedule to the Central Excise Tariff Act, 1985, The}}_l}
procured capital goods during the period from August, 2003
to December, 2005 and installed the same and used them for
manufacture of excisable goods. It was claimed that the final
mstallation of capital goods was undertaken on 17/12/2005
and the said capital goods were also used in the manufacture
of dutiable goods., The appellants opted for the benefit of
Notification Neo. 50/2003-CE with effect from 02/01/2006.
The credit availed on said capital goods during the period
from August, 2003 to December, 2005 was utilized towards
payvment of duty on goods manufactured and cleared by the;ﬁ\&‘?
t11l1 01/01/2006. [t appeared to Revenue that Cenvat creditr
availed on the capital goods was not admissible to the
appellant in view of the fact that with effect from
02/01/2006, they were manufacturing exempted goods from
the said capital goods. Therefore, appellants were issucd with
a Show Cause Notice dated 28/12/2006, wherein it was
proposed to recover Cenvat Credit of Rs.1,33,93,777 /- availed
on capital goods procured during the period from August,
2003 to December, 2005 & used in the manufacture of the
exempted goods with effect from 02/01/2006 under Rule If&
of Cenvat Credit Rules, 2004 read with Section 11A of Centré{
Fxcise Act, 1944, The issue was adjudicated by
Commissioner of Central Excise, Meerut-II  through

Order-in-Original  No.  14/Commr/Meerut-11/2008  dated

09/06/2008. The appellant submitted before the Original
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ority that eligibility to capital goods credit is to be

determined at the time when the goods were received by the
manufacturer and in the present case at the time of receipt of
capital goods the appellants were manufacturing dutiable
goods and since the capital goods were used for manufacture
of dutiable goods, subsequently, even if they are used for
manufacture of exempted goods credit cannot be denied to
the manufacturer. The Id. Commissioner did not appreciate
the argument and disallow the Central Excise credit
algfoul'lting to Rs.1,83,93,777/- under Rule 14 of Cenvat
Crgdit Rules, 2004 read with Section 11A of Central Excise
Act, 1944 and imposed equal penalty. Aggrieved by the said
order by Commissioner of Central Excise, Meerut-Il i.e.
Order-in-Original  No. 14/Commr/Meerut-11/2008  dated
- 09/06/2008 ,the appellant preferred appeal before this
Tribunal.

3. Heard the 1d. Counsel for the appellant who has
submitted that the capital goods were received and installed
& used for manufacture of dutiable goods. He also submitted
.thaft, the said Notification No. 50/2003-CE permits them to
Chc;‘*ie the date from which they shall avail the said exemplion
and that there is no restriction about credit being availed in
respect of capital goods in that notification itself. He has
further relied on the decision of the Larger Bench of this
Tribunal in the case of Spenta International Ltd. Versus

Commissioner of Central Excise, Thane reported at 2007

N
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{216) B.L.T. 133 {Tri. - LB} and contended that the relevant

time for considering the eligibility of credit is the date of

receipt of capital goods into the factory. .
4. The 1d. D.R. reiterated 'the findings (.)f the id.
Comimissioner.

5. We have carcfully considered the submissions made b“,

1

both the sides. Admittedly, the capital goods were capable o'i“
being used even before instailng the entire range of capital
goods. It is undisputed fact that the capital goods were
received when ;cile appellant was paying Central Excise duty
on the clearances and that the capital goods were used for the
manufacture of elxcisabie goods on which duty was paid. The
appellant opted to avail the benefit of said Notification No.
50/2003-CE with  effect  from  02/01/2006. Before
02/01/2006 ) the  said  capital goods were used for
manufacture of dutiable goods. We {ind that the ratio of

fy
decisionn of Larger Bench of this Tribunal in the case of
Spenta International Ltd. Versus Commissioner of Central
Excise, Thane reported at 2007 (216) E.L.T. 133 (Tri. - LB}is
squarely applicable in the facts and circumstances of the
present case. It was held by this Tribunal in the said case
that the eligibility of Cenvat credit is to be determined with
reference to the dutiability of the final product on the date of
receipt of capital goods. We find that in the present case,the
capital goods were received when the dutiable final products

were being manufactured, Therefore, we hold that in the




We, therefore, set aside the impugned order and allow the

appeal with consequential reliefs to the appellant, if any, as

per law.

i
{Dictated and pronounced m Court)
e S NS
N, o
{Anil G. Shakkarwar) ' (Justicgg;ggié%a Chandra) -
President

Member (Technical)
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