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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

\
'}!.
¥
Appeal No, E/2064/2007 (DB)Y
Arising out of Order-in-Original No.3/Commr/Tech/REM/2007 dated 30.03.2007
passed by Commr, of Central Excise, Kanpur
For approval and signature:
HONBLE MR, ANIL CHOUDHARY, MEMBER (JUDICIAL)
HONBLE MR, H.K. Thalkur, MEMBER {TECHNICAL)
1. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Pracedure) Rules, 19827 1 Mo
2. Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publicat:on
in any authoritative report or not? ' : Yes
\
3. Whether His Lordship wishes to see the fair copy i-_'?;

u the Order? : Seen
1. Whether Order is to be circiated to the Departmental

Authorities? :Yes C/l'/\,,%
V

+

Tej Shoe Tech, Agra " Appellant
Vs,

C.C.E., Kanpur Respondent

Appearance;

Present Shri K.K. Anand and Ms. Surabhl Sinha for appellants
»Nesent Shri Pawan Kumar Singh (Supdt.) (A.R) for the \
respondent/Revenue ‘ '

:'-:Coram: Hon'ble Mr. Anil Choudhary, Judicial Member
) Hon'ble Mr. H.K. Thakur, Technical member

DATE OF HEARING & PRONOUNCEMENT : 21, 01. 201¢
Ll ORDER NO.  "7/032/ 4 41 &
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Per Anii Choudhary:

The appellant, M/s Tej Show Tech., Agra, is in Appeal
against the Order-in-Original No.3/Commr/Tech/REM/2007 date;‘
30.03.2007 passed by Commr. of Central Excise, Kanpur. :
2. This appeal s filed by Tej Shoe Tech, Agra against an
Order-in-Original dated 30/03/2007 passed by Comrnissioner,
Central Excise, Kanpur whereby the claim for remission of duty

on the goods destroyed in fire accident have been rejected under

’ Rule 21 of CER, 2002 read with Section 38A of the Central Excise

Act, 1944 and further confirming the duty amount of Rs.
43,98,638/-, being an amount claimed towards remission
alongwith interest, The learned Commissioner has also observed
that the remission claimed is not supported by any documentary
evidence, Further, the appellant has failed to submit firr_s,‘t
information regarding fire within 24 hours of the happening fo
e incident and thereby Central Cxcise Officers ware not able to
verify the loss on the spot. Further, the fire accident on
16/10/1998 occurred due to fire accident which started in the
nediby factory of M/s. Jandiyal Shoe Tactory, Agra, remisslon
| claim is not supported by any statutory records as regar¢ the
loss, as claimed and the damage have been calculated on the
basis of assumption and presumption only. Further, it is heid
that the appellant’s contention that the fire incident was due to
unavoidable accident, is not sustainable, as the fire which started

in the nearby factory due to electric short circuit on 16/10/19?_;8 N
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st around 14:00 hours and spread to the appellant’s premises
later on. The Chief Fire Officer, Agra in his report dated
3:'}:/12/1998 although discussed the timing of fire accident in the
s‘a\earby factory but did not mention time of fire acclident which
took place in the appellant’s premises on the same day. Further
in the Fire __Officér’s report, there is aiso no mention of any fire
fighting equiprent and their use by the appellant at the time of
fire accident. Moreover, appellant intimated in the remission
application addressed to the Cornmissioner through his letter
dated 02/11/1998 that he had informed that they saved some
finished goods, bhefore the fire spread to his premises. This
clearly indicates that appellant had sufficient time to save his
goods and statutory records from the fire, but he falled to do so,
%\?’hich shows his negligence and carelessness. Further concluding
that the arrangement of safety and security of excisable goods
and the statutory records in the factory were not sufficient and
proper, to prevent occurrence of fire, held that the fire accident

cannot said to have occured due to reasons beyond the control

of the appeliant,

3. The issue for consideration in this appeal by this Tribunal is
whather the fire which occurred in the appellant’s premises,
which originally started in the adjoining factory and later on
_,s;uread to his factory, was an unavoidable accident and can be
:"‘:Eaid to have occured due to the reasons beyond control of the
a}ﬁpellant and secondly, whether the appellant is entitled to the

remission, as claimed by him.
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q. The undisputed facts are that due to electric shoit circuit in
the adjoining shoe factory of M/s. Jandiyal Shoe Factory,
situated at Indra Mills Compound, Jeoni Mandi, Agra, caught fire
at about 14:20 hours on 16/10/1998. The fire increaa‘-;‘;d
profusely and spread to five adjoining shoe factories includir‘wg
that of the appellants on the same day. Accorcding to the report
of Chief Fire Officer, Agra, the fire occurred on 16/10/1898 at
14:20 hours when information was received at the Fire Station
and the Fire Brigade immediately left for control of the fire. 1t s
also stated in the report that damage occurred to the buildings
and accommodations. Further reason for starting of the fire is
stated to be electric short circuit which started in the adjoining
M/s. Jandiyal Shoe Factory and soon spread to the other
factories including the factory of the appellants. The Fire
Department pumped water, foam etc. for about 63 hours ,cmd
only thereafter they could control the fire. Further the fire
increased several folds, due to presence of raw material etc.
which were in huge guantity, and inflammable in nature. Further,
blast occurred in the premises of M/s. Jandiyal Shoe Factory and
the fire spread profusely. It is further stated by the Fire Officer
that the appellant’s factory is located above the Golden Eagle
Factory. The fire spread to Golden Eagle Factory and by breaking
its roof, spread fire to the appellant’s factory. It is further stated
that In the fire incident in the Indra Mills Cormpound, Jeoni
Mandi, Agra, fire occurred in the five factories which could%‘-.,l\be

i

controlied only after several hours on deployment of h‘n’fge
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number of fire fighting staff and machinery. Further as per the
report of the Chief Fire Fighting Officer, Agra that as the factory
ofa_'?fl/s. Jandival shoe turned into an inferno, the employee of the
saia"cli company could not take any effective steps to control the

same. Further the inflammable materials lying In drums being

ly :resulting into explosion
nanifold. F.ur‘cher the fire started
damagmg the roof resulting into further increase of fire.
Appellant’s factory was situated above Goiden Eagle Factory.
Due to the intense heat and fire in the Golden Eagle Factory
which resulted into explosion and blowing the roof and the same
resulted In spread of fire to the appellant's factory. In the
appellant’s factory by the time the fire could spread, they could
Sa'z;!}.fage some of the goods, but due to breaking of linter all of
suéden and spreading of the flames, the fire spread to the

appellant’s factory resuiting into the damage due to fire,

5. The learned counsel for the appellant states that the
findings of the fearned Commissioner that the Encildent of fire in
the éppellant’s factory is not due to unavoidable accident, is
erroneous and fit to be set aside in view of the explicit findings of
Chief Fire Fiéhtmg Officer, Agra. It have nowhere come in the
report of Fire Authority that there was any element of negligence
o;? the part of the appeliant or the.appe!iant was operating his

fa:;‘ftory without the consent of the Fire Authority as required

under the law. Further, there is no basis of the findings by the

learned Commissioner that the appellant had sufficient time to

e
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protect his goods and statutory records from the fire but he
failed to do so. The same is based only on conjecture and
surmises. As per the report of the Fire Officer, that soon after
start of the fire in adjoining factory, the appellant and his ‘;xaﬂ
took effective steps in salvaging whatever they couid, whié{w
have also been taken note in the report of Fire Authority. It is
further contended that the Authorised Signatory of the
appellant’s firm have _info:'med the Superintendent, Central
Excise, Range-IIl, Agra, on the date of fire over telephone and
tﬁereafter in response Mr. Pankaj Singh, Section Officer and &
Ashok Kakkar Superintendent, visited the factory site on 17,
18" and 20" October, 1998, Further Mr. Manish Kumar, the then
Deputy Commissioner, Central Excise, Agra also visited the
appellant’s factory on 17" and 18" Octobe.r, 1998, Thus, it

cannot be said that there was any negligence or delay on the

I

part Qf the appellant in informing the loss due to fire immediatét:;r
and expeditiously to the Excise Authorities. Further by way of
alternate argument it was urged that the appellant was also
eligible to avall exemption as provided under Notification No.
8/98-CE, as value of clearance during the financial year 1998-99
for home consumption was only Rs. 5,21,975/-. The appellant
was eligible for full exemption of the aggregate clearance uplto
Rs.16,00,000/- and further eligible to duty @ 5% on the next
RS.50,00;OOO/" and thereafter @ 15% Adv. It was also urged
that the appellant was exporting substantial portion of his
production and o'n!y clearing the negligible portion in DTA. Fhe

data of clearance for export as well as for home consumption
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during the preceding four financial years, immediately before the

fire accident, is as under -

Financial Year  For Export For Home
" (Rs.) (Rs.)
)y 1993-94 9,00,83,368/- Nil
(i) 1994-95 10,54,32,517/- 11,82,812/-
(iil) 1995-86 10,04,43,256/- 14,56,120/-
{iv) 1996-97 16,12,30,175/- 1,48,585/-

o, Accordingly, it is urged that evidently the goods manufactured
for export got destroyed in fire. Thus, demanding duty on destroyed
goods which were meant for export by rejecting the remission claim is
also against the policy of Government of India. Accordingly, the
learned counsel urges for allowing the appeal with consequential
hanafits.

7. tearned AR, for Revenue has relied on the impugned order.

8. r_;-_}Havmg considered the rival contentions, We find that the learned
Com;ﬁ;issioner have erred in holding that the fire accident was
svoidable and was due to negligence and carelessness on the part of
the apgellant. In view of the categorical finding of Chief Fire Fighting
Officer, it is an unambiguous conclusion that the fire started in the
adioining :‘actbry of M/s. Jandial Shoe Factory thereafter spread to the
adjoining factory of Golden Eagle Shoe and from their pursuant to
cavirag in u the roof the fire spread to the appellant’s factory and
immediately engulfed the whole factory. We have further found that
the appellant had given timely notice to the Excise Authorities and
hence, no case of negligence is made out against him which could
hav':e_é',rarevented the Excise Authorities in verifying the accident and/or
ioss.ﬂ.‘ "'We also find that rejection of quantum of loss is also erroneous

znd no reasons have been given for the same. In case of fire where
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everything is lost, the loss is o be estimated on the basis ¢f scme
parameters and an past records. Accordingly, I set aside the impugned
order and allow the appeal. The appellant is held to be entitled to

remission claim, as made before the 1d. Commissioner afong with the

COnS@C}Uentiai benefits, if any. . ,
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