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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

- DIVISION BENCH
- E/2142/2007-EX(DB)

Date of Hearing/Decision: 14/6/2016

[Arising out of Order-in- Appeal No. 44/CE/Appl/Noida/07 dated
25.4.2007 passed by Comrmssmne: {Appeals), Central Excise, Noida]

)

I Whether Press Reporter may be Taliowed!  No
] to see the Order for publication as per
pule 27 of the CESTAT (Procedure) Rules,
19827
2. Whether it would be re!eased Under Rule | Yes |
27 of the CESTAT (Procedure) Rules,
1882 for publ:cataon in any authoritative
report or not?
_ 3. Whether their: Lordsh:ps ‘wish to see the | Seen
fair copy of the order?.
: 4. Whether order is to be circulated to the T Yes
. Department Authorities? .l _
v '-Fedé-er_s:l,l_oyd Co. Lid. . Appeltant
Vs.
C.C.E.-NOIBA Respondent
Appearance:

present for the Appeliant: Shri Atul Gupta, Advocate
Present for the Respondent: Shri Kamal Puggal,(Assistant Cornmissioner}

A.R.
Coram: Hon'ble Shri Anil Choudhary, Judicial Member =w5Soig,, |
Hon’ble Shri Ani! G. Shakkarwar, Member g’eﬁhﬁ:pglr’k,\
t-’ g‘.-\ “\
(1\ %‘-
A }E
k] H
LT af ; T
Per: Anil G. Shakkarwar Vo ST £ j

v‘,.-w@ -
Brief facts of the case are that the appellant filed t}h{ﬂﬂbf r%:unci'\?’

. \‘\"‘W,ﬂ
of Rs.41,44,452/- on finalization of provisional assessment on

N
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20/5/2002. Through Order-in-Original dated 20/12/2002 the refund
was granted but was credited to Consumer Welfare Fund. The appeliant
filed appeal against said Order-in-Original dated 20/12/2002 before the
Commissioner of Centra! Excise, Noida. The td. Commissioner (Appeals)
through Order-in-Appeal dated 19.8.2004 held that the appei!aﬁt was
entitied for refund of Rs.25,60,615.29 for the period up to 24.6.1999,
The appeliant brought the said Order-in~Appeal_ dated 19.8.2004 to the
notice of the department through many letters and also requested to
grant interest to them as provided by law on the refund due'tol them.
Subsequently, appeltant filed Writ Petition before Hon'ble High Court at
Allahabad bearing Writ  Petition No. 1589/2005 against non
implementation of the Order-in-Appeal dated 19.8.2004. The Hon'bie
High Court was pleased to pass& the order dated 25.11,2005, directing
the petitioner to fite{g a fresh comprehensive representation before the
concerned authority and directing the concerned competent authority
to decide the same within four weeks of the receipt of such
representation. In pursuance of the directions of the Hon'ble High Court
at Allahabad, Assistant Commissioner thfough Order-in-Original dated
26/12/2005, granted refund of Rs.25,60,615.29/-. However, the said
order was silent on grant of interest. The said order was chalienge_. by
the Appeilant before Commissioner (Appeals), on the ground that said
Order—in-Original dated 29/12/2005 was non-speaking on the issue of
interest on delayed refund. Commissioner (Appeals) vide Order-in-
Appeal dated 29.6.2006, remanded the matter with the direction to
issue speaking order. Assistant Commissioner passed Order-in-Original
dated 29.9.2006 rejecting the interest on defayed refund on the ground

that the refund was sanctioned within one month from the order passed
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y___-T.r'ib“u:nxai. | The appeilaht preferred appea!l before Commissioner
(Appeals) agaihst Order-in-Original dated 29/9/2006, stating that the
finding of original authority was contrary to Section 1188 of the Central
Excise Act, 1944, Commissioner (Appeals) through Order-in-Appeat No.

44/CE/APPL/Noida/07 dated 25.4.2007 rejected the appeal.

2. Aggrieved by the said Order-in-Appeal dated 25/4/2007,' the

appellant before us.

3. The grounds of appeal inter alia are that since the refund
" application was submitted on 20.05.2002 and since three months period
from the date of fling of refund claim was overf on 20/8/2002 and since
the refund was sanctioned on 29.12.2005, as provided under Section
11BB of Central Excise Act, 1944, interest should have been paid by the

respond_e_nt on principal amount of Rs.25,60,615.29/- for the period
from 21.8.2002 to 19.12.2005. They aiso reproduced provision of
Section 11BB of Central Excise Act, 1944 aiong with explanation
wherein the explanation to said Section has provided that where any
order of refund is made by the Commissioner {Appeais), Appeilant
Tribunal or any Court against an order of Assistant or Deputy
Commissioner of Central Excise under Sub Section 2 of 11BB, the order

passed by such Appellant Authority or the Court shall be deemed to

have been passed under the sub-Section 2 for the purpose of said

Section 11BB. Further said Section 11BB has provided that, if any,
order for refund of duty is passed after three months from the date of

receipts of application for refund, then at the rate notified interest has
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to be paid on such duty of refund for the period from expiry of three
months from the date of receipt of such application till the date of

refund. The appellant also has relied on various case laws.

4. Heard the ld. Counsel for the appellant \A@ has taken us
through the provisions of said Section 11BB and explanation to the said
Section. He has contended that{\the refund application was filed on
20.5.2002. As provided %atd unde?figection, the interest was due to be
paid to the appellant on principal amoﬁnt to of Rs.25,60,615.29/- for
the period from 21.8.2002 to 19.12.2005. He has relied on ruling of
Hon'ble Supreme Court in the case of Ranbaxy Laboratories Ltd. Vs,

Union of India reported at 2011(273) ELT 3 (8.C.). The id. Counsei for

Revenue supported the impugned order in appeal.

5. We have carefully gone through the rival contentions. It is
undisputed that refund of the Rs.25,60,615.29 was allowed to appellant
on 05.12.2005. It is undisputed that the refund application was filed on
20.5.2002. The Hon'ble Supreme Court in the above stated case at

Para 15 has ruied as follows:-

Para 15. In view of the above analysis, our answer
to the guestion formulated in para (1) supra is that the
liahility of the revenue to pay interest under Section 1188
of the Act commences from the date of expiry of three
months from the c{ate of receipt of application for refund /'5’ ™

under Section 11B(1) of the Act and not on the expiry of

3
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the said period from the date on which order or refund is
made.”

6. It is clearé that Hon'ble Supreme Court has ruted that

respondent has to pay interest under Section 11BB of Central Excise
Act, 1944, from the date of expiry of three months from the date of
receipt of refund application and not on the expiry of said period from
the date on which order or refund is made. The date of expiry of three
months in the present case is 21.8.2002. We, therefore, direct& the
Original Authority to ensure payment of interest at notified rate on
Rs.25_.60,615.29/— for the per_iod from 21.8.2002 to 09.12.2005 within

four weeks from the date of receipt of this order.

7. - The Appeal is allowed.

(Dictated and pronounced in the open Court)
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