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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

Ex. Appeal No.2233/07

Arising out of O/A No,185-187-CE/LKO/2006 dated 28.12.2006 passed
by Commr. (Appeals) of Central Excise, Customs, Lucknow.

For approval and signature:

HON'BLE MR, ANIL CHOUDHARY, MEMBER (JUDICIAL)
HON'BLE MR, ANIL G. SHAKKARWAR, MEMBER (TECHNICAL)

1. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827 1 Mo

2. Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not? ; Yes

3. Whether His Lordship wishes to see the fair copy
of the Order? 1 Seen

4. Whether Order is to be circulated to the Departmental
Authorities? P Yes

Commissioner of Central Excise, Lucknow
_.APPELLANT(S)

VERSUS

M/s Kanodia Polychem (P) Ltd.
RESPONDINT (5)

APPEARANCE
Shri Pawan Kumar Singh, Supdt. (A.R.) for the Department G
Shri A, K. Dixit, Advocate, for the Respondent (s)
- CORAM!
HON’BLE MR. ANIL CHOUDHARY, MEMBER (JUDICIAL) T
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Ex. Appeal No.2233/07

Per Mr. Anil Choudhary

) The revenue is in appeal against order in appeal dated
28.12.2006, passed by the Commissioner (Appeals) Customs, Central

Excise and Service Tax, Lucknow.

2.1  The brief facts are that on scrutiny of ER I returns for the period
July 2002 to September 2003, October to December 2003, January to
March 2004 and April 2004 to March 2005, it was noticed that the
assessee’s firm besides clearing the goods on payment of duty at
concessional rate at 9.6% Adv. by alvailing the beﬁefit of I\.lo-t.ificétion
N0.9/2003-CE dt. 01.03.2003, have also cleared the goods at normal
rate of duty that is 16% Adv., it appeared to Revenue that for availing
the benefit of Notification No.9/2003-CE dt. 01.03.2003, there was a
condition that a manufacturer, who intends to availed exemption under
this notification shall exercise his option in writing for availing the
exemption under this notification before affecting first clearance, such
option shall be effective from the date of exercise of the option and
should not be withdrawn during remaining part of the vyear.
Accordingly, it appeared that the appellant did not satisfy the condition
number 2 (1) of Notification No0.9/2003-CE dt. 01.03.2003 and
accordingly, differential duty was demanded. The respondent assessee
contested the SCN, they have rightly availed the benefit of Notification

N0.9/2003-CE dt. 01.03.2003 and have simultanecusly cleared the

goods under the brand name of the buyers at normal rate. The said
fact was in the knowledge of the Revenue as declaration was made

under Rule 173B of CER, 1944 and quarterly returns filed from time to
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time and the correspondence made with the revenue from time fto
time. Further, the respondent assessee never crossﬂthe benchmark of
100% under Notification N0.9/2003-CE dt. 01.03.2003 and further
clarified that they were eligible for exemption on the aggregate value
of clearance minus value of clearances made at full rate of duty being

clearance of branded goods.

2.2 The SCN was adjudicated vide order OI0 dated 9/10/06 and the
proposed demand was confirmed with interest and further penalty was

imposed to Rs.50,000/- under Rule 25 of CER 2002,

_2.3 Being aggrieved, the appeliant preferred appeai before id.
Commissioner {Appeais) who vide the impugned order was pleased to
aliow the appeal and setting aside the order-in-original observing that
there is no contravention of the provisions of Notitication Nu.9/2003~
CE dt. 01,03.2003. Although, the appeliant assessee failed 1o file
declaration as required under Notification N0.9/2003-CE  dt.
01.03.2003, but the ommission oNn the part of the assessee cannot be
considered fatal for availing exemption. There being No contumacious
conduct or deliberate violation of the provisions of statute, it was held
that the appellant is entitled to the benefit of the notification and

further no penalty is imposable.

- 2.4 Being aggrieved'the Revenue is in appeal before this Tribunal, It
is urged that the respondent assessee have misused the exemption
provided under Notification No.9/2003-CE dt. 01.03.2003. Further, the

id.Commissioner (Appeals) has erred in hoiding that the demand is hit

A
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by limitation as the SCN was served upon the respondent after a gap

of 1 & 1/2 years and is also not correct.

3. The id. Counse! for the respondent urges for dismissal of the
appeal being without merit. He further states that there is no dispute
on the finding of fact that the appellant have cleared brandéd goods at
full rate of duty but have availed exemption for SSI under the

notification as permissibie.

4. Having considered the rival contentions and in _\/iew”of .the
uncontroverted fact that the appellant have availed exemption on the
clearance of the un-branded goods and have paid full rate of duty on
clearance of branded goods, we hold that the appeliant have not
violated the provisions of Notification No.9/2003-CE dt. 01.03.2003,
Accordingly, we holé that the appellant is entitled to exemption benefit
under the provisions of Notification N0.9/2003-CE dt. 01.03.2003.
Accordingly, we dismiss the appeal. The respondent assessee will be

entitled to conseguential benefit, if any,

(Pronounced in the open Court)
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(ANIL G. SHAKKARWAR) (ANIL CHOUDHARY)
MEMBER (TECHNICAL) MEMBER (JUDICIAL)

mim

garforg wiE / Certified True ;:SEV
S Y ¢
ey HoilEe / Asst S?gwirstra r
SprgeD, FEEE W S zm
arrer @i / {C.E.s.ﬁ&f-?
38, G, fF, W9, GERIEE-L ;:O(i i
38, M. G. MARG, ALLBHARD2T 100




i
i




