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Ex, Appial No. 224306

Per Mr. Ashok Kumar Arya ;

Both the parties have been heard in detall.
2, The issue invalved herein is the recovery of interest for
the Cenvat credit wrongly taken, but not utiiized. The
revenue issued SCN for recovery of interest of Rs.59,895/-
for wrongly taken cenvat credit, which was not utilized by
the Appellant, M/s The Simbhaoli Sugar Mills Lid.
3. The appeilant represented by the ld.Advocate, Mr.
Rajesh Chipber, mainly argues that there has been an
amendment N rule 14 of Cenvat Credit Rules, 2004,
whereby the wordings vcapvat credit taken OF utilized
wrongly®  were replaced by wcapvat credit taken and
utilized”, saying that when they did not utilize the Cenvat
credit lability of interest cannot be fixed against them.
3.1 The appellant also cites following case laws in support
of their stand :

(i) Commi. of Central Excise, Allahabad : Balrampur
Chinni Mills Ltd. © 2014 (300) ELT 449 (Tri.-Del.} ;

(i} GTL Infrastructure Ltd. VS commy, of Service
Tax, Mumbal : 2015 (37} STR 577 (Trf.~Mumt:rar‘) ;

(i) Commy. of Central Excise, Madurai Vs. Strategic

Engineering (P) Ltd. ; 2014 (310) ELT 509 (Mad.) ;
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L)

(iv) Nova petrochemicals Ltd. Vs commr. of Central
Excise, Ahmedabad IT: 2015 (330) ELT 648 (Tri. ~Ahmd.)} ;

(v} Conunf. of Central Excise & S Tax, Bangalore Vs,
gill Forge PvL. Ltd. @ 2012 (26} STR 204 (Kat.} ;

(vi} Gurmehar Construction Vs, Commi. of Central
Excise, Raipur : 2014 {36} 5TR 545 (Tri.-Del.).
3.2 The appeliant algo argues that in their own Case,
CESTAT, New Delhi igsued Final Qrder Nc.M5232?f2015—E}<
(DB) dt. 20" July, 2015 (M/s Simbhaoill Sugar Milis Ltd. Vs.
CCExX, Meerut 11}, wherein it was held that the appellant was
not liable to pay interest on wrongiy raken Cenvat credit,
when later it was reversed.
4, The Revenuc represented Dy Id.AR., Shri D.K.Deb,
vehemently argues that there is a Hability of interest on the
appellant namely, M/fs The Simbhaoli Sugar Mills Ltd., even
when they have not utilized wrongly taken Cenvat credit, In
support, he cites the case law in the case of Bharat Heavy
Flectricals Ltd. Vs. Commfr. of Customs & Central Excise,
Hyderabad I : 2014 (303) ELT 139 {Tri.-Bang.}. He also
argues that the amendment made in the year 2012 to Ruie
14 of Cenvat Credit Rules, made effective from 01.04.2012,

which is not retrospective amendment and it cannot be

\Y
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made effective retrospectively unless it is clearly brought out
in the amendment itself and which is not the case here.

5. We have carefully considered the facts on record @s
well as the submissions made by both the sides. The
appelant i5 a manufacturer of sugar and had taken wrong
Cenvat credit of Rs.4 lakhs (approx.}) on various goods,
which were later on found not entitled to the said Cenvat
credit. When it was pointed out so by Audit, the appellant
immediately reversed the wronaly taken Cenvat credit. It
has been found that there was nG malafide intention in this
regard on the part of the appeltant. The liability of interest
for which SCN was issued is about Rs.59,895/- only.

5.1 The main issue here is, where the appeilant has
raken wrong Cenvat credit by mistake, as they were not
knowing that the goods in question for which they had taken
Cenvat credit was not entitled to Cenvat credit, whether
vhere would be liability on the assessee for payment of
interest for the period when the said cenvat amounis were
lying unutilized in their account. There is no dispute OR
record that the appellant never utilized the said Cenvat
credit for payment of any duty or atherwise. The appellant

has cited case laws in their favour given abovey ¢ i Nk
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the Revenue has also cited the case law given earlier in its
support.

5.1.1 It is on record that the Hon'bie Supreme Court in
the case of Union of India Vs. Indo-Swift i aboratories Ltd. -
2011 (265) ELT 2 (5.C.), held that liabitity of interest would
e, even in case where cenvat credil Was wrongly taken
though not utllized.  We find that in case of Indo-Swift
i aboratories Ltd., the facts are that the assessee had taken
Cenvat credit based oq fake invoices and did not reverse the
cald Cenvat credit; and the recovery could be made only by
way of issue of demand of duty. Here in the present case,
the facts of Indo-Swift Laboratories Lid. case are
distinguishable as 4fter mere pointing out by the Audii_:f,the
assesses reversed the cenvat credit, which had been
wrongly taken. we find that in case of M/s GTL
Infrastructure Ltd. (cited supra), this position has been
made more clear.  The caid decision, inter-allg, 5ays s

beiow |

L SO The case in hand aithough the appelifant
has taken the Cenvat Credit, the same has been
reversed on pointing out therefore the facts of this case
are similar to the case of Bilf Forge pyt, Ltd. (supra)

and distinguishahle from the facts of the case of Ind-

b
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Swift Laboratories Ltd. (supra}, as in the case of Ind-
Swift Laboratories Ltd. (supra), the Cenvat Credit was
taken by the assessee on the strength of fake invoice

and credit was not reversed by them but it was

recovered by way of demanding duty. Therefore, the

caid facts are not apnlicable to the facls in_hand.

{emphasgis supplied). In these terms, we hold that the
appellants are not fiable to pay interest for wrongful
availment of Cenvat Credit which has been reversed
before utilization Dby the appellant in light of the
decision of the Hon'ble Migh Court in the case of Bilf
Forge P. Ltd. (supra} which has bheen foliowed by co-
ordinate bench in CCE, Raiptir v, M/s. Sharda Energy
and Minerals Ltd. - 2013 (261) E.L.T. 404 (Tri, - Deihi)

and in Commissioner of C. EX. Aflahabad v. Balrampur
Chinfi Mills Lid. - 2014 {300).E.L.T. 449 (Tri. - Dethi).”

5.1.2 The Hon'ble Karnataka High Court atso in the case
of M/s Bill Forge Pvt, Ltd. {cited supra) has distinguished the
case of M/s Ind-Swifl Laboratories (cited supra) and has
held that mere wrong availament of Cenvat credit does nol
attract interest Hability, The Karnataka High Court in this

case, inter-alia, has observed as under :

w90, From the aforesaid discussion what emerges
is that the credit of excise duty in the register

maintained for the said purpose is only & book

entry. It might be utilised later for payment of
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excise duty on the excisable product. It is entitled
to use the credit at any time thereafter when
making payment of excise duly on the excisable
product. It matures when the excisable product is
received from the factory and the stage for
payment of excise duty IS reached. Actually, the
credit 1s taken, at the time of the removal of the
axcicabie product. It is in the nature of a sel off or
an adjustment, The assessee Uses the credit to
make payment of excise dutly o©on excisable
nroduct. Instead of paying excise duty, the cenvat
credit is utifized, thereby it is adjusted or set off
against the duty payable and a debit entry is
made in the register. Therefore, this is 2
procedure whereby the manufacturars can utilise

the credit to make payment of duty to discharge

nis liability. Before utitization_of such credit, the

entry _has been reversed, it amounts Lo not taking
credit, Reversal of cenvat credit amounts to noh-

taking of credit on the inputs {emphasis supplied).

21. Interest Is compensatory in character, and is
imposed on  an  assessee, who has withheld
payment of any tax, a5 and when it is due and
payable. The levy of interest is on the actual
=mount which is withheld and the extent of delay
in paying tax on the due date. 1f there is no
liabitity to pay tax, there is no liability to pay
interest. Section 11AB of the Act is attracted only
on delayed payment of duty i.e., where onty duty

b
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of excise has not been lavied or paid or has been
chort levied or short paid or erroneously refunded,
the person liable to pay duty, shall in addition to
the duty is liable to pay interest. Section do not
stipulate interest is payabie from the date of book
entry, showing entittement  of Cenval credit.
Interest cannot be claimed from the date of wrong
availment of CENVAT credit and fhat the interest
would be payable from the date CENVAT credit is

taken or utilized wrongly.”

6. Considering the above discussions and analysis, it is

held that there is no lHability on the appeilant assessee 0

pay interest; conseguently, the appeal is allowed.

| (Dicrated and pronounced in the vpen Court)
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