FAN 055224003 49 REGINTEREL AT

CUSTOMS, ENCISE & SERVICE TAX APPELLATE TRIBUNAL
38, MG Marp Civit Lines,Old Red Fuilding, Allahabad-211083
Regional Branch, Allahabad

To
' Appettant as per address in iabie below
Respondent gs per address in abie below
Final Order No. A/71023/2006-EX DB daied 27/1072016
}am directed to wansmit herewith a cerlified copy of order passed by the Tribunal under section 35-C(3) of the
Central Breise and Salt Act, 1944, )

Application Appeal Name and Address of Appeliaal
f 22522010 §TADMED PVT LTD
C-18, SARQJINI NAGAR,
INDUSTRIAL AREA, LUCKNOW,
(UP)

- Name and Address of
Respondent

2 COE & ST -Lucknoew
Fot LASHOK MARG,
LUK NGW,
LTTAR PRADESH-226001

Copy To

. N. SRIVASTAVA, ADV.
C-5, SECTOR - B3, ALIGAN],
LUCKNOW,

UTTAR PRADESH

4 Bar Association, CESTAT, Allahabad
5 Threctar Pablications, Customs, Bxeise, 1.7, Estate, Deili

6 WMis Centax Publications Pvt. Lid, 1312-B, Bhishm Pliamal Marg, New Delhi-3

7 Company Law Institute of India Fvt. Lid., No.2 {old no. 36}, Vaihyaram Street, T, Magar, Chenng

8 Taxmann Alfed Service Pyt L4d., 39/37, New Roliak Road, New Deihi-110003
O LAWCRUX Adwisors Pul, Lid., LAW House, 1-8, Secior-10, Faridabad 133003 (3
10 TaxindiaGnline.com Pyt, Lid, 2nd Floor, Vasam Arcade, Vasant Kunj, New Delhi -
11 Mark Professional Services Pyt Lid, 108, Bverest Block, Aditye Enclave, Hyderabad - 38

12 The ICFA] society, 52, Nagarjuna Hill, Punjagutia Hyderabad -500082

13 M/S Knowledge Ppfcessing Put. lid. (menanagementindincom),FF-19, 1s1 Floor,Crass River Malt,CBL

Ground, Near Karkagrdooma Court, Delhi- 032
14 C.DLR. 15 0ffice Copy o Luard File

Assil, Repistrar
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~ FINAL QRDER NO.- a2/ 2004

N OTHE CUSTOMS, EXNCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGICNAL BENCH : ALLAHABAD

Appeal No . B/2282/2010-EXDR]

‘_Arising out of Order-in-Appeal Ne.231-CE/LKO/2009 dated 21.12.2009 passed

by Cornmissicner (Appeals) Customs, Central Excise & Service Tax, Lucknow,

Toy approval and signature:

HON'BLE MR, ANIL CHOUDHARY, MEMBER {JUDICIAL) ?"
HOMNBLE MR. ANIL G. SHAKKARWAR, MEMBER (FECHNICAL] S
1. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827 : No
2. Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for pubtication
it any authoritative report or not? t Yes
3. Whether His Lordship wishes to see the fair copy
of the Order? » Seen
4. Whether Order is to be circulated to the Departmental
Authorities? :Yes
M/s Stadmed Pyt Lid.
LAPPELEANTES)
VERSUS .
Comimissioner of Central Exc?se, Lucknow f’.j!

L RESPONDENT {S)
APPRARANCE:

Shyi Dushyant Kumar, Consultant for the Appellant {s)
Shri Pawan Kumar Singh, Supdt, (AR} for the Department

CORAM:

HON'BLE MR, ANIL CHOUDHARY, MEMBER (JUDICIAL)
HON'BLE MR, ANIL G. SHAKKARWAR, MEMBER (TECl

DATE OF HEARING & PRONOUNCEMENT:
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, Appeal No.B-RES2/10

Per My, Anit G, Shakhkarvwar:

The present appeal is filed by the Appellant, M/s Stadgmed
Pvt. Ltd., against Order-in-Appeal No.231-CE/LKO/Z [:““ dated

[~

21.12.2009 passed by Commissioner {Appeals).

2. The issue involved in the present appeal is interpretation of

provisions of Section 4A of Central Excise Act, 1944, The

appellant manufactured PP, Medicines falling under Chpater

Heading 3003 of Schedule to Central Excise Tariff Act, 1935,
Admittedly, the goods covered by the said case are covered under
notification issued under Sub-Section 1 of Section 4A of Central
Excise Act, 1944. The appellant cleared the goods under his

invoices during the period from 29.04.2004 to 10.03.2007, which

s, They

was bulk supply to instituticnal consumers like Hospita

paid duty on said goods, on the basis of value arrived at by

e

[y
"'J

following the provisions of Section 4 of Central kxcise ACE)
though, the goods were specified under Notification issued under

Sub-Section 1 of Section 4A of said Act. Therefore, by invoking

the proviso to Sub-Section 1 of Sectton 11A of Central Excise Act,
1944, a show cause notice was issued on 29.03.2008, demanding

Central Excise duty amounting to Rs.64,061/-. The demand was

"«J

confirmed through Order-in-Original dated 31.03. 009, egual
amount of penalty was imposed on the appellant. Aggrieved by
the said order, appellant preferred appeal  before id.

Commissioner (Appeals). Ld. Commissioner (Appea sy throuah

Order-in-Appeal  No.231-CE/LKO/2009  dated 21.12.2009,
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Appeal No.B-2252/10

dismissed the appeal. Aggrieved by the said Order-in-Appeal, the

appallant is before this Tribunal.

The appellant contended that Para 6 of Circular NO.625/16/2002-
CX dated 28.02.2002 issued by Centraf Board of Excise and
Customs clarified that in respect of all goods (whether notified
under Section 4A or not) which are not statutorily required 1o
declare the retail sale price on the packages under the provisions
of the standards of Weights and Measures Act, 1976, or the Rules
made thereunder valuation shall be done under Section 4 of
Central Excise Act, 1944 and also stated that thus, there could be
inctances where same notified commodity would be partly
acsessed on the basis of MRP under Section 4A and partly on the
basis af normal price i.e. transaction value under Section 4 of the
said Act. They have also submitted that said circular was brought
to the notice of Original Authority as well as Appellate Authority.
They further argued thal they were not required to declare rétall
sate price on Lthe packets rovered by such invoices in respect of
which show cause nolice was issued. They further pleaded that
they foliowed the circular issued by CBEC and they had no

intention to evade duly.
The Id. DR has supporied the Order-in-Original and Order-in-
Appeal.

we have considered the rival contentions. The said Circular dated

28.02.2002 at Para 6 is reproduced befow:-



4 Amseal N B 22E52/10

Mt is, therefore, clarified that, in respecr of sJ Goos {wheiticr
notified under Section A4 or not) which are not statutorily
required to print/declare the retail sale price on the paci kages

under the provisions of the Standards of Weig Ght & f*f(,é?‘iiff‘f”-‘ Act,

1976, or the rules made thereunder or any othear alw for m{? time
being in force, valuation will be done Ufs 4 of the ¢ F Act, 1844
[for under Section 3(2) of the Central Excise Act, 18, if rarie
values have heen fixed for the commodity]. Thus, there could pe
instances where the same notified commodity would be pértly
A assessed on the basis of MRP U/s 4A and partly on the basis of
by normal pnce (prior to 01.07. 2000) or transaction valye {from
01.07.2000), U/s 4 of the C.E Act, 1944,

5.1 We have also noted that the show cause notice wWas issued by
voking provise to Sub-Section 1 of Section 11 A of Centlrai’
Excise Act, 1944. We fing that the requirement under the said
pProviso is to separa tely establish intentian to evadge payment of
duty for invoking said proviso. We find that the appei!ar;tit: have
followed the Circular dated 28.02.200‘2 issued by ‘ r{?BEC,
therefore, intention tg evade payment of duty has nat heen

established. We, therefore, hold that bnpugned show cause notice

is not sustainable for the reason that intention to evade payment
.{ \m o @t o]
) of Central Excise duy ﬁ\“‘ a4 result, we set aside the impugned

Order-in-Original and Order-in-Appeal and allow the appesl. The

appetlant shall be entitied to consequential refief.
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| {ANZ%: G. SHAKKARWAL 73 (ANYL CHOUDHARY)
EMBER (TECHNICAL) MEMBER (szmif‘* ALY
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