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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHARBAD
COURT No. ]

APPEAL Nos.[i/622-623/2010-EX|DB]
(Arising out of Order-in-Original  No.33/COMMR/GZI3/2000  dated
2371272009 passed by Commissioner of Central Excise & Customs.

Ghaziabad)

M/s Hardayal Engg, Works Pyt Litd.,

Shri Prit Pal Singh, Director of Appellants
Vs,
Commissioner of Central Excise, Ghaziabad Respondent

Shri Rakshit Verma, Advocate for Appeliant
Shirt Rajeev Ranjan, Joint Commissioner (AR), for Respondent
CORAM;

Hon'ble Mr. Anil Choudhary, Member (Judicialb)
Hon’ble Mr. Anil G. Shakkarwar, Member (Technical)

Date of Hearing : OR/AQ5/72017
Date of Decision Q8/05/2017

FINAL ORDER NOs= 10493 =70 HBB.):Z?J +

Per: Anil Gl Shalkarwar
The present two appeals are directed against Order-
m-Original No.53/COMMR /GZB/2009 dated 23/12/2009 passed by
Commissioner of Central Excise & Customs, Ghaziabad, Since both
the appeals are arising out of the same Order-in-Original, therefore,

they are taken together for decision,

2. The brief facts of the case are that M/s THardayal Engineering
Works Pvt. Ltd. (herein after referred to as ‘party’) were engaged in
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the manufacture of Pulp Paper Machinery and Parts thereof falling
under chapter 84. Further, officers of Central Iixcise visited the
factory premises of the party on 15.03.2007 and scrutinized ihe
records of availment on Cenvat credit. They recorded statement of
Shri Girjesh Kumar Dwivedi working as Senior Engineer on
15.03.2007 and statement of Shri Prit Pal Singh, CEO of the party

recorded on the same date. Mr. Dwivedi stated that they received

“.-\v-»cw\
enquiry from customers and they-sent drawing of the machines and

afier the drawing of machines was approved, they started fabrication
of the machines in their workshop, They used CR coils for
manufacture of M.G. Hood which are parts of the machinery and it
was stated that one MG Vood approximately weight between 3 to 5
Tons. It appeared 1o revenue that party was utilizing more Cenvat
credit than required and it appeared to Revenue that parly was only

ﬂW:WL‘”J! : . :
pracessibp duly paying documents and was taking Cenvat credi

e TR _ el o _—
without payig’the inputs into the factory. Thereflore, party was issued
with a show cause notice dated 29.10.2008 wherein it was stated that
the caleulations of Cenvat credit was made on the basis of Charted
Engincer's certificate dated 28.03.2008 by 1aking consumption of
C.R. Coils/Sheets on lower side {or the period from 2003-04 o 20006-
07, 1t was alleged that party had taken Cenvat eredit in excess of their

: Ave : .
entitlement Lo, extent of Rs.53,25,383/- duwring the period {rom 2003-

(4 to 2006-07 without actual receipts of inputs and therefore the same

was not admissible 1o them and thercfore the same was proposed to be

recovered. There was a proposal that Cenvat eredit amounting 1o
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R8.57,52,649/- already deposited/debited may be appropriated. On
contest the show cause notice was adjudicated through the impugned
Order-in-Original wherein the demand was confirmed and the amount
was appropriated and penalty was imposed on party. Further,
personnel penalty of Rs. 10 Lakhs was imposed on Shri Prit Pal
Singh, Director, Aggrieved by the said order, both the appellants are

before this Tribunal.

3. The ground for present appeal is that the Department has done
theoretical calculation for admissible Cenval credit on the basis of
Charted Engincer’s Certificate and that the Departiment did not do
actual verification of consumption of inputs for making said machines
from the buyers and that bills of the inputs were available with the
party and the same were scen by the officers during their visit and
name, addresses of the supplier were available for verification of
clearance of inputs by the supplicrs, the same thing was not done.
Since the entire demand was based on presumption and the demand

tsel was not sustainabie,

4. Heard the learned Counsel for appeliants. e has submitted that
the demand was raised on the basis of presumptions. Further, the
adjudicating authority has contended in his discussions and findings
that since the amount involved in the demand was already deposited
by the party, they have admitted the allegations and therefore, the

demand was confirmed by the original authority. Learned Counsel
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further contended that pre-deposit cannot be the basis for the
confirmation of demand and the original authority should have come
1o a conclusion about the liability on the part of party on the basis of

independent evidence.

5. Heard the learned D.R. who has supported the impugned Order-

in-Original.

0. Having considered the rival contentions, we find that therc is no
basis for arriving at the quantity of inputs which is presumed to be
excess of the so called appropriate quantity of tnputs for manutacture,
We also find that it is beyond the jurisdiction of adjudicating authority
to decide as to what is the appropriate quantity of input required for
manufacture of specified quantity of final product. It is, therefore,
clear that the show cause notice is issued on the basis of presumption
and therefore the said show cause notice is not sustainable. We
therefore, set aside the impugned Order-in-Original and allow both the
appeals. Needless to mention that consequential relief, in respect of
duty already deposited shall be considered by the appropriate

authority as a consequential relief)

{Dictated in Court)

-Sd/- -Sd/-
(ANIL CHOUDHARY) __ (ANIL G. SHAKKARWAR)
Member {JUDICIAL) mber{TECHNICAL)
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