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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

Appeal Mo, » £/70055 & 70056/2015-THOE]

Arising out of OI0 No.12/COMMR/NOIDA~1/2015-16 dated 20.06.2015
passed by Commissioner, Central Excise, Noida-1.

For approval and signature:

HON'BLE MR, ANIL CHOUDHARY, MEMBER (JUDICIAL)
HON'BLE MR, ANIL G. SHAKKARWAR, MEMBER {TECHNICAL}

1, Whether Press Repoerters may be aliowed to see
the Qrder for publication ag per Rule 27 of the
CESTAT (Procedure) Ruies, 19827 D MG

7. Whether it should be released under Rule 27 of the
CESTAT {Pracedure) Rules, 1982 for publication
in any authoritative report or not? D Yes

L)

wWiether His Lordship wishes to see the fair copy

of the Qrder? D Seen
4, Whether Order is to be circulated to the Departmental
Authorities?

. Yas

E 1} Tycon Automation Private Lid.
2) Shri Binesh Kumar Bhardwaj , Tycon Automation Pvt, Lid.
L APRELLANTS

| VERSUS

C.C.E., Noida LRESPONDENT
APPEARANCE

Shri Puneet Bansal & Shri Prateek Jain, Advacates for the appellant
Shri Chatru Singh, Asstt., Commir. (A.R.) for the Department

CORAM:

HON'BLE MR. ANIL CHOUDHARY, MEMBER (JUDICIAL)
HONBLE MR. ANIL G. SHAKKARWAR, MEMBER (TECHNICAL)
i DATE OF HEARING : 05.07.2016
\ DATE OF PRONOUNCEMENT : 19. 08. 2016 i
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Per Mr, Anil Cﬁoudharv :

The appellants are manufacturer of control panels {automation

i
-

shlutions), are in  appeal against Order-in-Original passed by
Commissioner of Central Excise, Noida whereby the demand of Excise

duty have been raised on bought out items.

2, The brief facts are that vide show cause notice dated 28/5/2014,
for the period May, 2009 to March, 2014 demand of Rs,1,96,00,112/-
was proposed as it appeared to revenue that the appellant have short
paid Excise duty by not paying duty on the bought out items supplied
direcily to the customers from their separate trading premises, during
the course of investigation. On perusal of the purchase orders
submitted by one of the client of the appellant, it appeared that the
'ﬁ,‘i\{:{[ient had been placing orders on the appellant including composite
;nr‘der for supply of control panel along with drive and thereafter its
instaliation, erection and commissioning. It also appe'ared that the
appellant is supplying control panel to their buyers consisting of inbuilt
drive, These panels are used for controlling the operation of plant and
machinery as per the requirement. The control panel supplied by
appellant cannot work without the boughi out items namely drive
installed in the same. On inspection of the control panel, it appeared to
Revenue that the panel is designed to suit the requirement of the
drive. Without drive the control panel is just a display box. Both, the

’_;ontz'ol panel and the drive are dependent on each other and the entire

i

\machinery cannot function or work without any of them. Reliance was

—e
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atso  placed by. Revenue on the statement of Mr Dinesh Kumar
Bhardwaj, Director of the appellant wherein he stated, explaining the
function of Important parts. He stated that PLC/DCS is &
programmable Logic controlier/distributed control system and used for
control and monitoring of any application. DCS is used for cgmpiex
process, application systems; that the drive is speed control déiflce, it
controls the speed of the motor for running the process of the
machines. Explaining further about drive, he stated that there are
different types of drive based on rating and voltage, that are fitied in
the control panel manufactured by us as per the requirement/order of
the customer. Drive is a speed control device, it controls the speed of
the motor for running the process of the machine, that the drives are
being supplied by them directly toltheir customers from A.B.B, as ner
their orders. The invoice is raised by A.B.B. in their name with
customer as consignee. That subsequently a separate commercial
invoice Is raised by thelr trading unit to the customer for z‘ecgvering
the payment and the value shown in their commercial invoice is'lrgwigher
than the invoice price of A.B.B, The price variation varies from invoice
to invoice, In some cases where the drive have been supplied cdirectly,
the same is received by them from the customer far testing purpose.
That they are aware of the valuation rufes for the purpose of arriving
at the transaction value for the purpose of payment of duty an
manufactured goods, Though they are expert, they do not undertake
erection of control panels. However, on request of a customer they

supervise the erection work. That they only undertake comimissicning

of the control panel at the customer’s site for which they are paying
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cervice tax as per law on the same. The SCN was adjudicat_ed and the
proposed demand confirmed holding that the value of drives and other

bought out items shown as sold to their customers against commercial

:

iy

f’rﬁ.voices, through thelr trading unit is liable to be added to the value of
control panels manufactured by the appellant in terms of Rule 6 of
Central Excise Valuation (Determination of Price of Excisable Goods)
Rules, 2000. The interest was also demanded and further penalty was
imposed of egual amount. The amount of pre-deposit made during
investigation and enquiry of Rs.50, 47,000/- was appropriated. Further
a penalty of Rs.20 {akhs was imposed on the Director of the appellant,

Shri Rinesh Kumar Bhardwaj, the other appellant before this Tribunal.

3, The learned counsel for the appellant Mr. Puneet Bansal
appearing along with Mr. Prateek Jain have urged that the appellant is

:

fa provider of automation solutions for monitoring or cbntroiiing
|

machines or process lines in manufacturing units like paper, sugar etc.
They only manufacture the control panel, The other items required
namely drive, computer, printer, C.C.T.V. camera etc. etc. are all
bought out Items which are supplied either by the third party
manufacturers or from thelr trading unit dircctly o the customa s, The
appellant do not undertake instaliation of the Control PFanct at the
customer site. Installation is either undertaken by the customer itself
or by other third party service provider engaged by the customers. In

a few cases the customers engaged the appellant for supervision of

_,U,“e nstallation or for commissioning. Namely, the appellant

i,
yndertakes the following three types of transactions: ~

e
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(a) Pure Manufacturing Sale- where the customer only buys
control panels from the appellant which are manufgcturad
by the appellant and where none of the items are traded by
the appellant. The appellant pays applicable excise duty and
CST/VAT on the contro/ panel,

(b) Pure Trading Sale-where the customer buys controf
panels, drives and bought out items from the appeliant
where none of the items are manufactured by the a;,w,oe{}'anz‘.
The appellant pays applicable CST/VAT on the traded gq*qcfs-.

(c) Composite Saje- where customer buys controf panafs,
drives and bought out items from the appellant where oty
control panels are manufactured by the appellant, The
appellant pays applicabie excise duty and CST/VAT on the
control panel and applicable CST/VAT on the tradedg goods
supplied from their trading unit,

4, So far the traded goods are concerned, most of the sajes are
done by way of in Transit Sale Model where the goods are directly
shipped from the vendors o the customers and billed to the appellant,
The trading unit of appeltant further raises invoice for such goads on
the customers, For example for drives, in Transit Sale is done under a
channel parther agreement with A.B.B. Ltd., wherein the ""c_‘}_ppeuant
purchases drives from A.B.B. Ltd. and get it shipped directty to the
customers’ premises. None of the bought out items are recetved by the
appelfant in its manufacturing premises. The fact of non receipt of
bought out items is acknowledged and an undisputed fact Dy the
Revenue. By way of an alternate argument it was also stated that
almost alj the bought out items are excise duty paid by the respective
manufacturer and even if it is assumed that the appellant is liaple to
pay duty on the same, in that case the appellant will be entitled for
input Cenvat Credit on such items. In a very few cases the appetant

receives back the drive (from the customers) in its manufacturing unit
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to check its compatibility with the control panel. After checking
compatibility, the drives are separately returned back to the customer.
In such cases the control panels are removed on payment of duty

:

";j;l'-.;'f-,rit}wut the drive fitted into it. Usually the appellant has its own drives
Il\av'ailabfe in their factory premises which are used for carrying out
compatibility testing. It is further urged that control panel is a metal
enciosure containing various components and display
control/monitoring  equipment. It is an independent product
manufactured by the appellant as well as available in the market.
Control Pane! has space left in it for fitment of the drive. The drive
controls the speed of the motors. Essentially the drives are part of
motors, though fitted inside the control panel at the customer’s site.
The drive being distinct item cannot be treated as an essential part of

_:zhe control panel. Other bought out ftems required by the customer for

fi%j‘settmg up auvtemation have no connection with the control panel, as
such. Further the drive and other bought out items are optional traded
ftems which are supplied by the appellant to customers based on their
request. It is further evident that during the period of dispute, the
appellant executed 117 purchase orderé out of which only 56 purchase
orders were composite, Even out of the 56 composite orders the
appeitant supplied drives only in the case of 33 such orders. The
appeiiaht have also relied on the opinion, in response to show cause
notice, by Professor Hari Om Gupta, Ex. Professor of IIT, who visited
the factory and the trading premises of the appellant and in his opmioﬁ

I,_;._f'exptained the function of Control Panel, drives and other bought out

ltems and have concluded that drives and other bought out items are

}
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ndependent itemns and not essential part of control panels. In the

investigation conducted by revenue from the customers of the

appeltant namely Kamakshi Papers, Deav Priva Products and Bajal

i
i
1
i

Kagaj Private Ltd., it is important to note that the custor'ner% of the
| | appelfant are interested in automation system and not stan}t‘;’" alone
control panel, drive or bought out items. 1t is further evident from the
letter of ‘Kamakshi Papers’ written to Revenue in response to query
clarifying that drive is not part of control panel. In case of Bagr,
drive and control panell were both traded by the appeliant asg coentrof
panel was not manufactured by the appeflant in that case, Dev Priva
Products purchased drives and control panel separately from the
appeltant, It is further urged that for the goods not manufactured hy
the appeltant and simply traded from their trading division, no excice
duty is leviable. It is also not the case of Revenue that the Bought out
items had ehlered fthe factory or the manufacturmg ;:.tremise,:}'? A1
4 under such admitted Position, no excise duty is leviable on the 't":{lacied
goods. It is further urged that the show cause rotice was issued on
28/5/2014 for the period May, 2009 to March, 2014, there being no
glement of suppression of facts or any contumacious conduct, the
extended period have been wrongly invoked and the demand for
extended periad is fit to be set aside. It is also admitted fact that the
appellant maintains separate accounts for both their manufacturing
unit and the trading unit and on this score also, levy of Excise duty on
traded goods is not tenable and fit to be set aside, It is further urged
that Rule 6 of the Valuation Rules have got no application in the facts

L)

i of the case and the same have been applied wrongly. The said F‘ti‘:iz{:‘: is

o
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applicable in such case where price is not the sole consideration for
sale of manufactured goods. There being no such finding in the
appellant's case, the application of sald rule is misconceived and bad.
A5 Is further urged that there is no allegation of clearance of the bought
ouL items from the factory and for this reason also the demand Is fit to

be set aside.

5. The learned D.R. for Revenue relied on the impugned order. It is
further urged by Eea[jn@d D.R. that the control panels supplied by the
appeltant cannot work without bought out items namely drive, which is
installed in the control panel, post clearance. Further, the control
panels are designed to suit the requirement of the drive and without
the drive, the control panel is incomplete and cannat function. As such,
the impugned order is fit to be upheld. The appellant have managed

their affairs in such a manner of fitting the drives in its manufactured

N
b

gi{:"‘c'nods namely control panel, subsequent to clearance in order to avoid
the payment of Centra!_ Excise Duty. Rellance is placed on the ruling in
the case of Electronics and Controls Power Systems Private Ltd. Vs.
CCE, Bangalore, 2010 (257) ELT 578, wherein it was held that bought
out items namely batteries supplied with UPS as optionat item,

wherein the issue was decided against the assessee.

0. Having considered the rival contentions. We find that it is an
admitted case of revenue that the appellant have not brought the
baught out items in their factory of manufacture and it is further
admitted fact that the control panels are not cleared along with bought

L .

d:ujc iterns from the factory of manufacture. Under such circumstances,

[
Y
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we hold that there is no application of Rule 6 of the Valuation Fules,
2000. We further hold that there is no mis-declaration of the
transaction value by the appellant. Under the facts and circumstances
that the appellant have placed the orders on third-party vendors for
supply of the bought out items directed to their customers an(ﬁ\ll‘-’?l'aave
paid the applicable sales tax/VAT, the same does not altract ievy of
excise duty. We also take notice of the fact that in para No. 27.14 of
the impugned order the Adjudicating Authority observed as follows: -

"I find that Il'he bought out items have not been brought to

the factory premises and have nol been used in the

manufacturing of the goods - control panels. The bought

out items were directly sent to their customers and heing

essential and inseparable part of the control panel, they

were instafled at the site by them.”
7. Thus we find that it is an admitted fact that the bought out items
have never entered the faclory premises of the appeliant so as to
become part of the manufactured control panel nor the san‘r&gi\“;ﬁhave
been cleared along with the control panels. Accordingly, wé .Illallow
these appeals and set aside the impugned order, The appeliant will be
entitled to consequential benefits in accordance with law including
refund of amount deposited du::ing investigation. Accordingly, the

personal penaity on the Directors Mr. Dinesh Kumar Bhardwaj is also

deleted.
_ (Pronounced. in the open Court) . \
R r E:.;Chféj" e """'_._ma::;cz:éf\
(ANIL G. SHAKKARWAR) (ANIL CHOUDHARY
MEMBER (TECHNICAL) MEMBER (JUDICIALY
Patel/- A
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