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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGLONAL BENCH : ALLAHABAD

Sp-70034/2016
& Ex.Appeal No.70133/16

Arising out of OlA No.lZO/CE/ALLD/EOlS dated 03/11/2015 passed by
the Commissioner (Appeals), Central Excise, Customs & Service Tax,
Allahabad.

For approval and signature:

HONBLE MR. ANIL CHOUDHARY, MEMBER (JUDICIAL)

1, Whether Press Reporters may be aliowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827 : No

5. whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not? : Yes

3, Whether His Lordship wishes to see the fair copy
of the Order? 1 Seen

4. Whether Orderis o be circulated to the Departmental
Authorities? t Yes

Commissioner of C.EX. & S.Tax, Allahabad
_ APPELLANT(S)

VERSUS
M/¢ Galiant Ispat Ltd.
RESPONDENT (S)
_ APPEARANCE

Shri V. K. Shastri, Asstt.Commr. (A.R.) for the Respondent
Shri Amit Awasthi, Advocate for the Respondent (s)

CORAM:

HC

N‘BLE MR, ANIL CHOUDHARY, MEMBER (JUDICIAL)}




? Ex. Appeal No. 701 33/16

per Mr, Anil Choudhary

The revenue is in appea! against order of the Commissioner
{(Appeals) by which it has been held that iron ore peliets and fines,
which are less than 3 mm size and get separated on the conveyor belt
in the process of charging in the furnace, the appellant is not required

ro reverse input credit under rule 3(5B) of CCR, 2004.

2. SCN was issued as it appeared to revenue that in the. process of
charging of iron ore peliets in the blast furnace, the pailets of jess than
3 mm size fines get separated and are not charged in the furnace
which are collected separately and finally destroyed by the appetiant
as alleged, which amounts to writing off and accordingly the appellant
is required o reverse the proportionate input  credit under the
provisions of Ruie 3(58) of CCR 2004. Accordingly, demand of

Rs.26,61,330/- was proposed atong with penalty.

3. The appeliant contested the SCN stating that the fines pursuant
to segregation are lying as waste in the factory premises, and thus,
there is no removal of the same and/or destruction and accordingly,
the provisions of Rule 3(5B) are not attracted. Further, reliance was
placed on rRule 57D of CER, 1944, which specifically provided that
Cenvat credit was not to be denied on the ground that part of the
input was contained in any waste ar refuse or by-product aris.in.o out of
the final product or inputs had become waste in or relation to the
manufacture of final product. The proposed demand was confirmed
vide OIO dated 28/11/2014 along with equal amount of penalty under

Rule 15 of CCR observing that the appeliant have intentionally avoided
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reversal of proportionate amount of Cenvat credit involved in the iron

ore pellets and fines.

4. Beind aggrieved the appeliant has filed appeal before the id.
Commissioner {Appeals), who was pleased (0 call for a report from the
assessing authority and a report dated 6/10/2015 was received stating

as follows @

w{, The value of peilets have not been written off by

the assessec.

2. The sald peilets fines which were lying in the
factory right from the day of manufacturing process during its
generation, are now being cleared as generated waste on

payment of Cenvat.

3. No demand has peen issued for the subsequent
perind. in this regard, the assessee had infarmed vide letter
dated 30.05.2013 that since August, 5012, no peilet fines have

been generated in the process.

4, The assessee vide his letter dated 2G,09.2015
informed that presently they are getting good quality iron ore
pellets and fines are being generated during the process and
entire iron ore pellets is being used In the manufacturing of

sponge iron.”

Accordingly, the |d.Commissioner (Appeals) recorded the findings
based on the report of the jurisdictional Assistant Commissicner of
Central Excise Division, Gorakhpur, that the value of pellets and fines

have not been written off from the books of accounts, as such, Ruie
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3(5B) of the CCR, 2004 is not ap;ﬁlicabie. Furthé:', ‘the .fih'es 50
generated in the course of production, are still lying in the factory
premises as on the date of SCN, The Id. Commissioner (Appeals) has
relied on the ruling of this Tribunal in the case of CCE, Raigadh Vs,
Vikram Ispat Ltd. : 2007 (211) ELT 60 wherein under similar facts and
circumstances, it was held that the iron ore pellets or fines separated
from inputs in the course of production is in the nature of waste. Their
clearance cannot be equated with clearance of inputs. Hence,
provisions of Rule 57AB of erstwhile CER, 1944, are not applicable.
Further, the assessee had correctly paid applicable rate of duty on
removal of waste, iron or fines and no differential duty would be
demanded under the provisions of Rule 3(5) of CCR, 2004. It was also
held by the Id. Commissioner (Appeals) that the demand raised is
premature on the date of show cause notice and there was no written
off dune Ly Lhe appeliant in the books of account; nor any removal of

such fines was undertaken,

5. The id.A.R. for revenue states that the Board's Circular No.
907/27/2009 - CX dated 7/12/09, provides that where the value of an
input on which Cenvat credit has been taken is written off fully in the
books of accounts, then the manufacturer is required to reverse the
credit taken on the said input. It was further provided that, if the
activity carried out on the work- in progress (WIP), éénnot be
considered as amounting to manufacture, in that case, the said goods
should he considered as input and treatment for reversal of credit

appiicable to input would be applicable, As the appellant have not

)
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reversed the Cenvat credit under the provisions of Rute 3(5B) of CCR,
2004, read with Circular No. 907/27/2009-(‘.)( dated 7/12/09, the
order in original demanding duty and penaity, 1s justified and the
impugned appellate order be set aside.

G. Heard the parties.

7. Having considered the rival contention, 1 find that the condition
precedent under Rule 3(5B) of CCR, 2004 is, if the value of any
inputs/goods have peen written off fulty or partialty or wherel any
provision to write off fuliy has been made in the nhooks of accounts, in
respect of value of any inpuis, then the manufacturer or service
provider, as the case may be, shall pay an amount equivalent to the
Cenvat credit taken in respect of the said inputs. 1 hold that in the
facts and circumstances of this case, there peing no writing off or
removat of inputs under the provisions of‘Rule 3(58) of CCR, 2004, the
same is not attracted. Accordingly, I dismiss the appeal of Revenue.
The respondent assessee will be entitled to conseguential henefit, if
any, in accordance with law. Stay apptlication also stands disposed off.

(Dictated and pronounced in the open Court)

& é)gﬂ" ’

(Anil Choudhary)
MEMBER (Judicial)
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