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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
. REGIONAL BENCH : ALLAHABAD
COURT No. 1

APPEAL No. E/705685/2016-EX]DB] With
MISC. Application No. B/MISC/70321/2016

(Arising out of Order-in-Appeal No. NOI-EXCUS-002-APP-0042-16-17
dated 16/05/2016 passed by Commissioner of Central Excise & Customs

{Appeals), Noida.)
For approval and signature;
Hon'ble 'Mr. Anil Choudhary, Member (Judicial)

and
Hon’ble Mr. Anil G, Shakkarwar, Member {Technical

)

i, Whether Press Reporter may be allowed to see No

CESTAT (Procedure) Rules, 19827

the Order for publication as per Rule 27 of the

2,;{ Whether it would be released under Rule 27 of Yes

the CESTAT (Procedure) Rules, 1982 for
pubﬂcatfon in any authoritative report or not?
3. Whethér their Lordships wish to see the fair copy | Seen
of the order? '
4. Whether order is to be drculated to tha Yes -
i | Department Authorities?
M/s Indo Solar Ltd. Appelant

Vs,

Commissioner of Customs, Central Excise & Service Tax,

Noida.

S}.'Iﬁﬁ' AP. Mathur, Advocate,
Shii Rajeev Ranjan, Joint Commissioner, (AR),
CORAM:

Hon'ble Mr. Anil Choudhary, Member (Judicial)
Hown’ble Mr. Anil G. Shakkarwar, Member (Technical

Respondent

Tor Appellant
for Respondent
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2 - Ex Appeal No. 7058516

' Date of Hearing - ©18/08/2016
Date of Pronouncement: I et 20“5

)

the impugned Order-in-Appeal No. NOI EXCUS 002‘\_-

0042-16-17 dated 16/05/2016 passed by Commlssmn(,r of

Central Excise & Customs (Appeals), Meérut-ﬂ, Noida.
2. The brief facts of the case are that the appellant are
100% export oriented unit and engaged in the manufacture of
Photovoitaic Solar modules, panels and Photovoltaic Cells
falling under tariff Jtem No. 85414011 of first schedule to
Central Excise Tariff Act, 1985. The appellants are registered
with Central Excise Department and the appellants are
availing Cenvlat credit facility. Appelﬁnts are also exporting
the goods under bond. The appellants filed a claim for Refund
of RS.2,66,28,814-/-~ for the period fror;n July, 2012 to
September, 2012 and October, 2012 to December, 2012
under Rule 5 of the Cenvar Credit Rules, 2004 read wzth
Netification No. 27/2012-CE{NT} dated 18-06-2012. The said
claim for refund was rejec?ed by the Assistant Commissioner
vide Order-in-Original  No. 375-376/R{ACXN—IV/2013~]_4-
dated 30-07-2013. The appellant preferred an appeal before’
Commissioner (Appeals), Noida on the grounds of principles
of natural justice, The Id. Commissioner (Appeals), Noida vide
Order-in-Appeal  No. NOI/EXCUS/OOO/APPL/91/14- dated

30-04-2014 remanded the matter back to Original Authority
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3 Lx, Appeal No. 70585/16

for fresh adjudication. For observing the principles O_f natural
justice the Original Authority offered the personal hearing on
'J{;_sﬁ’-"?—OB—QDIS' During the personal hearing the appe]lants
submitted that they were eligible to take Cenvat credit of
Excise dLity and Service Tax paid under Rule 3 of the Cenvat
Credit Rules, 2004. The Original Authority decided .the said
claim for refund through Order-in-Original No. R-62/AC/N-
11/2015-16 dated 24-08-2015. The Original Authority has
held that the appellants were maﬁufac.turing Photovoltaic
Solar modules, panels and Photovoltaic Cells faiiing under
tariff Item No. 85414011 of first schedule to Central Excise
Tariff Act, 1985 and they were exporting their goéds more
than 90% under bond in accordance with the provisions of
C\Iéntfal Excise Rules, 2002 and they have filed the said
i(;'ful.id applications for refund ot Cenvat credit under Rule 5
of Cenvat Credit Rules, 2004. The Original Authority has
further held that Photovoltaic Solar modules,_.panela and cell.s
were exempted under Notification No. 06/2006-CE dated 01-
03-2006 as amended by Notification No. 12/2012~CE.dated
17-03-2012. He has further held that when the goods
manufactured by the appellants were being cleared in“'D'I‘A,
the appellants were required to pay duty foregone on inputs
p_;:?cured under Notification No. 52/2003-Cus & 22/2003-CE
bélh dated 31-03-2010, used in the manufacture of finished
goods in terms of proviso.to Section 3(1) of. Central Excise Act,

1944 and further as per second proviso to para 6 of

S
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4 Lx. Appeal No. 70383716

Notification  No. 22/2003.Cex dated  31-03-2003 which

Pprovides that when the goods are not excisable, duty for egone

equal in amount to that leviable on the nputs obtdmcd undey
said notification and used for the purpose of manufacturing
of such goods, which would have been paid but for the
exemption under thlS notification was pavable at the Ume of
clearance of such articles, The Original Author ity has fur mfn
held 1hat when the finished goods were cleared in DTA the

duty foregone on the Inputs equal in amount te that leviahble

he has further helq that the goods manufactured were
exempted under Notlﬁcatmn No. 12/2012-CE dated 17 03-
2012 and as provided under Ruje 6{1} of Cenvat. Credit Rules,
the appellants were not entitled for Cenvat credit of duty paid
Ol inputs, capital goods and Service Tax paid on mpum
services and therefore he rejected the application for icfund
3. Aggrieved by the said Order-m-AOriginaI, the appellant
i)l'eferl'ed an  appeal before Id Commissioner (Appeals),
Meerut-1I, Noida wherein the grounds of appeal were that the
appellants clearcd e goods for export under bond and
provisions of Rule 6(1} of Cenvat Credit Rules were not
applicable to them in view of Rules 6{6) of the said Rulé since
the goods were exported under bond and Rules 6 (6) of Cenvat
Credit Rules under Clause (v) provides that if the exmsable

goods are cleared for export under bond then provisions of
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Ex. Appeal No. 70585/16

" applicable. They have also submitted before the Pirst
A}i;jia'ellate Aﬁthority that the Original Authority has admitted
y
in | the impugned Order-in-Original  that the goods
manufactured by them WEre exported under bond., The ld.
Commissioner (Appeals) has held that the exception created
in Sub-rule {6)(v) relates té export of goods without payment
of Excise duty under bond and in other words such goods will
attract Excise duty when cleared for home consumption and
that the goods in question wWere wholly exempt from Excise
duty and therefore they were not eligible for admissibility of
Cenvat credit and he rejected the appeal. |

4.  Aggrieved by the said Order-in-Appeal No. NOL-EXCUS-

i
o
i

O‘bzwAPP—OOer—lE»--l? dated  16/05/2016 passed by
Commissioner of Central Excise & Customs (Appeals},
Meerut-1i, Noida the appellant is before this Tribunal. The
grounds of appeal inter-alia, are that they have exported
goods under bond and Clause {v) of Sub-rule (6) of Rule 6 of
Cenvat Credit Rules,2004 provides that provisions of Sub-rule
(1.} of Rule 6 of Cenvat Credit Rules, is not opf;,rational in their
case and they have relied on various pronouncie_ment”decided
by Hon'ble High Court and this Tribunal on various aspects of

I‘II"er.l'ld under Rule 5 of Cenvatl Credit Rules, 2004.

\5 . Heard the 1d. Counsel for the appellant who has

_ submitted that the Original Authority has held that the goods

were exported under bond, the Original Authority also has

4
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6 Iox. Appeal No. 70583/16

held that when the goods were cleared in domestic tariff area
the duty forgone on the inputs equal in amount of that
leviable on the inputs used in th(; manufacture of such goods
was payable at the time of clearénce of said goods. He has
further brought the provision of said Rule 6 to our notice that

sald Rule 6 states that the provisions of Sub-rule (1}, (2}, {3)

and {4) shall not be applicable in case the excisable googs
removed without payment of duty are either cleared for export
under isond in. terms of provisions of Central Excise Rules,
2002 and argued that the Original Authority has held that the
goods i their casc were exported under bond and on
clearance to domestic tariff area duty was to be discharged
and, thefefofe, Cenvat Credit under Rule 3 of Cenvat Credit
Rules was admissible to them and provisions of Sub-rule (1)
of Rule 6 were not applicable to them, in view of provisions of
Clause {v) of Sub-rule (6) of Rule 6 of Cenvat Credit 12ule§,
2004. He has further argued that Rule 14 of Cenvat Cxeé::t
Rules, 2004 provides for recovery of Cenvat credit wrongly
taken and Revenue has not initiated any proceeding to
recover Cenvat credit under said Rule 14 of Cenvat Credit
Rules, 2004 which establishes that the Cenvat credit a\}ailed
by them was admissible to them. It is established also for the
reason that the goods were exported under bond and the
Original Authority has held that on clearance of the goods in
domestic tariff area duty was payable. He, therefore,. pleaded

to allow the refund.
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" (ANIL 6. SHAKKARWAR)

7 Ex. Appeal No. 70585/16

. Heard the 1d. D.R. who has supported tiﬁe impugned
Order-in-Original & Order-in-Appeal.

7 We have taken sval submissions into consideration. We
findiﬂ_izhat in view of the finding by the Original Authority that
at t}\}e time of clearance of the goods in domestic tariff area
duty foregone o1 the inputs equal in amount to that leviable
on finputs used in the manufécture of such goods cleared in
DTA is payable at the time of cléarance of said goodé..
Therefore it cannot be held that the goods manufabtured by

the appellants arc exempted when they are cleared in

domestic tariff area. Therefore, we hold that they were entitled

to avail the Cenvat credit and since the Cenvat credit 18 also -

not recovered under Rule 14 of Cenvat Credit Rules and is

aﬁ_:&ilable in balance in the books of accounts the same 8

Hal

acimissible to be refunded under wule 5 of Cenvat Credit

Rules, 2004, We direct the Original Authority (o refund
s, 2,66,28,814/- to the appellant within 60 days of
submissiorn of copy of this order in, his office. In above terms
s allowed. Jroees appl eadion aloo QM

the appeal i

{ Pronounced in the open courtfh .\5.\.(? ...... )
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(ANIL CHOUDHARY) iy
MEMBER (JUDICIAL) =~ "

MEMBER (TECHNICAL}
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