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Per: Anil Choudhary

’ N Y
The present appeal is filed by the z-'l}r);:\(ﬁlia.&—% mﬁ's&"/
against  Order-in-Original  No.02/COMM/Noida/2007  dated
312007,

2, The issue in this appeal is whether the appellants who were
i

i
T

manufacturing computers during the relevant period and seiling the
same and were raising separale invoices for the sale of hardware-
computer, for sate of peripherals, for providing technical services in
the nature of training and/or instatiation of the computers, whether the
“Technical Service Charges’ recovered vide separate invoice are
includible in the assessable value or not.

3. We find that tis is the third round of Htgation before this
Tribunal. In the Jast towd vide Final order dated 02" May, 2005. this

Tribunal made the following observations: -

“The submissions made by learned Counsel that the principles ofy
natural Justice have heen vielated, are well founded. Once the
adjudicating authority had rehed upon the statements of the various
Customers of the appeliants to arrive at the conclusion that no
echnical services, except installation were provided, an opportunity

of cross-examination of these customers has to be atforded 1o the
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appellants. Non-alfording of the opportunity of the CrOSS-CXAminaion
éms against the principles of Natural Justice. The appelfant have also
b

brought on record various purchase orders which reflect that their
customers had requested them to provide various technical services. A
due consideration of these purchase orders Is also required o be dong
by the Adjudicating Authority. In view of this, this issue has also w0
g0 back to the Adjudicating Authority Jor reconsideration in the light
of the directions contained in this order.”

4, Thereafter, the learned Commissioner has observed i the
finding portion of the order in para-12 as follows: -

“In their defense reply, the party has submitted a list of 14 persons {or

i.
L

Cross examination on the issue of ‘technical service charges’ in the
atue of computers, The cross-examination have been sought on the
pround that, the conclusion (hat no technical service were provided,
was solely based on the statement of various customers. A plamn
reading of the evidences, speit oul in the show cause notice, revealed
that there were several other evidences showing that JCL collected
additional amount in the garb of lechnical service charges towards
price of computers. As Far as cross-examination of wilnesses s
concerned, | ohserve that cross-cxamination in cowrse of quasi-

N

;- judicial proceedings 18 not a right. Cross examination is not a
Ll

.'11

mandatory procedure 1o be accepted in all cases and failure o attow
cross-examination would not result in miscariage of Justice or non-
observations of the principles of Natural Justice in all cases. 1t can be

allowed only according to the facts and circumstances of the case.”




3. Heard the partes.
6. Flaving considered the rival contentions we f{ind that the

impugned order is direcdy in conflict and in the teeth of the directions
of this Tribunal as contained in the Final Order dated 02 May, 2005
and s also in the teeth of the Ruling of Hon'bie Delh High Court in
he case of Mis Rasudev Garg Vs, Connmissioner of Customs reported
al 2013 (294) BLT 353 (Del). We further find that the learned
Commissioner have misconceived the directions which were required
‘0 be followed given by this Tribunal rather have dared to overrule
them. Under this fact and circumstances, we hold that the impugned
order is not sustainabic as the same s not in accordance with the
directions given by this Tribunal noticed hereinabove. We also take a
notice that this is the 03" round of litigation hefore this Tribunal.
Accordingly, we set aside the impugned order and allow the appeal.

7. The learned counsel for the appeliant had also made arguments
on the point of limitation stating that it is more than evident that there
e no contumacious conduct and/or mala fide on the part of the

appellant. The dispute is purely a question of interpretation for which

oy ol BRI : @
03" rounds of litigation have already been undergone and also have,
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drawn our attention to the Ruling of Hon'ble Supreme Cowrt dated”

17/12/1996 in the case of P8I Data Systems fad Vs Collector of
Cenwral Bxcise reported at 1997 (89} ELT 3 (S.C), wherein L was
held that software, peripherals and “echnical service charges’, are not

neludable in the assessable value of the computers. In view of our
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r_-ﬂnt;iini._z;s in previous paragraphs, we do not record any finding on the
i

Sssue of Hmitation.

8. Accordingly, we allow the élipp{;‘-ﬁl {iled by the appetiant. The
appellant 38 also entitled to consequential henefils, in accordance withi

law,
{iﬁ)icl;ateci in Court)
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