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2 Ex. Appeal No. 7073816 &
Stay Application No. 70308/16
Per: Anit Choudhary N

The present appeal is filed by the Revenue

Commissioner of Central Excise & Service Tax, Meerut-]],
against  Order-in-Appeal No. HPU JEXCUS /000 / APPL-
1/30/2016-17 dated 25/04/2016 passed by Commissioner of
Central Excise & Customs {Appeals), Meerut. The issue in this
a{ppeal is whether the respondent assessee is entitied to
Cel‘lvat credit on sales promotion expenses incurred by them
during the period 2009-10 to 2013-14.
sl\‘-‘

2. The appellant is a manufacturer of excisable qosds
namely, Sugar & Molasses falling under Chapter heading No.
17011190 & 17031100 respectively. The Show Cause Notice
was issued dated 15/12/2014, as pursuant to  Audit,
Revenue observed from serutiny of Balance Sheet/Ledger that
the assessee was availing Cenvat credit of Service tax on
commission paid to various Commission Agents for sale of
their final products during the Financial Year 2012-13 &
2013-14 (up to August 2014}, The Superim;éndent vide letter
dated 03/04/2014 directed the assessee to comply with the

i

aadit repor! wod deposit the particulars, The assessce v'?f_(“;:lt:
their letter dated 29/05/2014 & 26/08/2014 shiowed their

disagreement with the audit objection. Further, on being

asked, the respondent assessee furnished details  of

commission paid to Commission Agents for the period
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2009-10 {up to August 2014}, It appeared to Revenue that the
payments made by way of Sales commission to Commission

Agents do not qualify as input service for taking Cenvat credit

m terms of Rule 2(l} of Cenvat Credit Rules, 2004 and

accordingly the same appeared to be inadmissible, Inveking'

the larger period of limitation the appellant was required to

show cause - as to why Cenvat credit amounting to

1. Service fax paid on commission

:a_l_éiff:-gigczlt:/broker for sale of their

] ould not be demanded and recovered

with proviso to Section 11A(1) & 11A(4) of Central Excise Act,
1944 along with interest. Further, penalty was also proposed

under Rule 15 of Cenvat Credit Rules, 2004 read section

11AC of Central Excise Act, 1944,

No cé-."-ii'ras.:}_adj_udicated on contest and

the " proposed-i:demand:. was: "confirmed by the Joint

i:i;'lposecl under Rule 15 of Cenvat Credit Rules, 2004 read
I_\-"

with Section 11AC of Central Excise Act, 1944, Being

aggricved  the appellant preferred appeal before 1d.

Commissioner {Appeals) who have been pleased to allow the
appeal  of the respondent assessee setting aside the
Order-in Original relying an Notification No. 2 /2016-CE {N.T))

ddted 03/02/2016 wherein, in exercise of powers, the Cenvat

fi‘om"‘chéhi.-'(;;ijder' Rulde 14 of Cenvat Credit 'Rules, 2004 read

Commissioner along with interest and equal penalty was

4
J
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Stay Application No. 70385/16

Credit Rules, 2004 were amended and vide Rule 2 of the

amendment rales, in Rule 21} after Sub-clause C explanation
was inserted, namely; -

"Explanation - For the purpose of this clause, sales
promotion includes services by way of sale of dutiable goods
O11 cominission basi-s.”.

The ld. Cominissioner (Appeals) has observed that from the
expression inserted in Rule 2() of Cenvat Credit Rules, 2004,
It is clear, now, that sales promotion includes services by way
of sale of cliztiabic: goads on commission. basis. Since this
insertion has been a beneficial grant and not curtaﬂir}g i,
there cannot be presumption of its prospective :Alpplic:e:ft?i'(;rn
and the explanation has been issued to clear the ambiguity
regarding this issue. Reliance was placed on the ruling of this
Tribunal iu the case of Needle Industries ndia) Lid Versus
Commissioner of Central Excise, Salem reported at 2016 (41)
S T.R. 641 wherein it had been observed: —

"Subordinate legislation commonly amended by substitution,
if such substitution not causing any anomaly - instant case,
since substitution has a beneficial grant and neot curtailing i,
there cannot be presumption of its prospective applicaticn -
benefit  of increased ceiling available Ab-initio fom
retrospective effect.”

The Id. Commissioner also took notice that the respondent
assessee had incurred the commission expenses or sales

promotion expenses paid to Cornmission Agents for procuring




Fx Appeal No. 70756/16 &
Stay-Application No. 70398/16

debited under sale promotion account.

Revenue. He, further, states that the explanation will have'

praospective effect and not retrospective effect, Accordingl.yl, for
the period prior to 03/02/2016 being the date of Notification
No. 2/2016-CE (N.T.) fhe respondent assessee have been
}‘_ightly denied the benefit of Cenvat credit on sales promotion

A

é5":'39';4;}_31(3r1ses and prays for setting aside the Order-in-Appeal.
5. The id. advocate for the respondent assessee have relied
o the Order-in-Appeal. He, further, states that that is no
error or impropriety in the findings of the Id. Comnmissioner
(Appeals). He, further, relies on the ruling of this Tribunal in
the case of Essar Steel India Ltd Versus Commissioner of
Central Excise & Service Tax, Surat-l reported at 2016 {335)
E.T. 660 (Iri. - Ahmedabad} wherein interpreting the
retrospective  effect of the inclusion of exlplan'a‘t}on, vide
"?;ﬁéotif.‘icatioz-l NO. 2/2016-CE (N.T.) dated 03/02/2016 the
ij)i\rision Bench have observed — an explanation inserted in
section/Rules, is generally to explain the meaning of the
words contained in the Section/Rules. The purpose of
explanation is to explain the meaning and content of the

Section/Rule. Sometimes, the explanation may be inserted to

4. The 1d. AR. relies on the grounds of appeal of the
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Stay Application No, 70508716

clarify a doubtful point of law, which would be effective

£
i

retrospectively.

6. Having considered the rival contentions and after
perusing the inpugned order [ find that the 1d. Commissioner
(Appeals) have rightly allowed the Cenvat credit on the sales
promotion expenses or sales commission expenses ncurred
by the respondent. On a plain reading of Rule 2(1} of Cenvat
Credit Rules, 2004, it is evident that in case of =a
maﬂ-ufa.cflﬂ,lre, ‘ilnp'ut service’ means any service used by the
manufacturer, whether directly or indirectly, in or mn 1“(-)].&1’;1'(:1]__'1

to the manufacture of final products and clearance of iﬂlfﬂ
products up to the place of removal, and includes services
used in relation to.. sales promotion, market-
research,............

7. Thus, under the {acts and circumstances of this appeal
it Is evident that tliere can be no removal of the final preducts
uniess the assessee has sales orders in their hands. Thus, 1
hold that the sales commission/sales promotion expenses
incurred by the appellant is expenditure or mput service

4

imecurred oy received prior to the removal of their inal
\
product. Accordingly, the said expenditure is allowable as ai

input service. Accordingly, I also hold in view of the sales

promotion expenses duly recorded in the Books of Accounts

maintained in the ordinary course of business, as found by
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e Revermue, the extended period of limitation is not

applicable.

7. Thus, the appeal of the Revenue is dismissed. The

respondent assessee will be entitled to consequential benefits,

if any, in accordance with law.

{Dictated and pronounced i Court)

.‘{I‘; .{" B R L . o
[ (Anil Choudhary) o
| Membes (Judicial)




