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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

REGIVUINAL DEINL » Sl i s

Ex, Appeal Nos.345-348/06 & 1973/08

Arising out of O/A Nos.305-308-CE/MRT-11/2005 dated 16.12.2005 &
88/CE/MRT-11/2008 dated 30.05.2008 both passed by Commr. of Central
Excise & Customs, Meerut IL.

For approval and signature:

HON'BLE MR. ANIL. CHOUDHARY, MEMBER (JUDICIAL) }“

HON‘BLE MR. ANIL G. SHAKKARWAR, MEMBER (TECHNICAL)

1. Whether Press Reporters may be allowed to see
the Order for publication as per Ruie 27 of the o
CESTAT (Procedure) Rules, 19827 : Ne

5. Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not? c Yes

2. Whether His Lordship wishes to see the fair copy

of the Order? T Seen
4, Whether Qrder is to be circulated to the Departmental
Authoritics? Yes
M/s 3, K. Drugs & Pharmaceuticals Ltd.
LAPPELLANT(S)

VERSUS
Commissioner of Central Excise & Customs, Meerut 11
RESPONDENT (S)
APPEARANCE

5/Shri Atu! Gupta & Hrishikesh, both -Advocates for the Appellant (s)
Shri Rajeev Ranjan, Joint Commr. {A.R.) for the Department

CORAM:

HON'BLE MR, ANIL CHOUDHARY, MEMBER (JUDICIAL)
HON'BLE MR. ANIL G. SHAKKARWAR, MEMBER {TECHNICAL)

DATE OF HEARING & PRONOUNCEMENT @ 30, 06. 2016
Hnal. orDER NO. V? 0255- 6559 Ilm‘;




2 Ex. Appeal Nos.345-348/06 &
1973/08

‘Per Mr. Anil G. Shakkarwar :

These 5 ({five) appeals are filed by M/s J.K.Drugs &
Pharmaceuticals Ltd. against the order of the Ld.Commissioner
(Appeals) of Central .Excise & Customs, Meerut II. The Ex.Appeal
N0s.345-348/2006 are challenging the Order-in-Appeal Nos.305-308-
CE/MRT-II/2005 dated 16.12.2005 passed by Commr. of Central
Excise & Customs, Meerut II and Ex.Appeal N0.1973/2008 is arising
out of Order-in-Appeal No.88/CE/MRT-11/2008 dated 30.05.2008
passed by Commr. of Central Excise & Customs, Meerut il
2.1 Brief facts of the case are that the appellants, M/s J. K. Drugs &
_Pharmaceuticais Ltd., are manufacturers of bulk drugs falling under
Chapter 28 & 29 of schedule to Central Excise Tariff Act, 1985. During
the period from November, 1995 to July, 1996, the appellants availed
modvat credit on inputs used in the manufacture of their final product.
The final products were exported under bénd and as provided under
Rule 57F (13) of Central Excise Act, 1944, they filed refund of
accumulated meodvat credit  through four applications dated
23.04.1996, 20.08,1996, 01.11.1996 and one more application dated
01.11.1996.

2.2 The Assistant Commissioner of Central Excise, Muradabad
Division, issue?i\ E?é%” SCN No.V{18)/112/REF/96/1480~1481 dated
-01.06.1999. The contention in the said SCN was that through
Notification No.6/97 (NT) dated 01.03.1997, un-utilized modvat credit
available with the manufacturer as on 1* March, 1997, would lapse.
In view of the same, it was contended that since, the entire ¢credit was

lapsed, no credit was left with the appellants to be refunded against
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3 Ex, Appeal Nos.345-348/06 &
1973/08
the four applications filed under Rule 57F (13) by the appellants. So,
it was proposed in the said SCN that their claims would be rejected,
The appellants submitted their reply to the SCN stating that the same
provision related to lapse of un-utilized modvat cre_dit as on 1* March,
1997, is not applicable to them, since their refund,appﬁcations were
submitted much before said date andﬁﬁgﬁe-they been cleared
promptly, they would have got their refund out of the accumulated
modvat credit, The original authoerity through th_e' Order_—in_-Origina!
No.S/RefKMBD/E}Q dated 16.08.1999Irejected all the above stated four
applications for refund stating that the modvat credit stands fapsed on
1% March, 1997.
2.3  The appellants carried the matter before the id.Commi;—;sioner
(Appeals). Through his Order-in-Appeal No.104-CE/MRT/2002 dated
259.04.2002, it has‘ been held that refund could not be sanctioned due
to deficiency in the applications before the credit lapsed on 01.03.1997
and upheld the said Order-in-Original,
2.4 The appellants preferred the appeals before this Tribunal, This
Tribunal through its Final Order No.A/248/03 dated 14.05.2003, held
that since the refund applications were filed before 01.03.1997, refund
was admissibie to appeilant. This Tribunal set aside the order-in-
appeal dated 29.04.2002 and allowed the appeals with consequential
relief.
2.5 The Revenue preferred an SLP before the Hon'ble Supreme Court
against this Tribunal’'s Order dated 14.05.2003. The Hon'ble Supreme
Court vide its Order dated 06.02.2004 dismissed the said SLP, bearing

No.Petition (s) for Special Leave to Appeal (Civil).....CC 947/2004.
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4 Ex. Appeal Nos.345-348/06 &
1973/08
- Subsequently, the appeliants filed various letters to the departmental
authorities for implementation of this Tribunal’s Order dated
14.05.2003. Subsequently, the appeliants filed the Misc.Application
hefore this Tribunal with a prayer to implement the Tribunal’s Order
dated 14.05.2003. This Tribunal decided the said Misc.Application
through its order dated 08.09.2004, wherein directions were issued to
Revenue to sanction the refund as ordered through Final Order dated
14.05.2003 and also to pay interest at the applicable rate from the
expiry of three months after the date of filing of applications for refund
till the date of payment.
2.6 In the mean time, the Assistant Commissioner of Central Excise,
" passed four orders, bearing Nos.41/04, 42/04, 43/04 and 44/04 all
dated 03.09.2004 granting partial refund. Since the partial refund was
granted, the appellants preferred an appeal against the said four
orders passed in 2004 before the {d.Commissioner (Appeals), In the
mean time, The Revenue carried this Tribunal's Order dated
08.09.2004 before the Hon'ble Supreme Court. The Hon'ble Supreme
Court has decided the said matter through Civil Appeal No.1541 of
2005 and gave its ruling on the said. Order as reported in 2005 (182)
ELT 310 (80) (in the case of Commr. of Central Excise Vs. 1, K, Drugs
& Pharmaceuticals Ltd). For better appreciation, the said order is
_ T‘eproduced below :

“Delay condoned.

2. Issue notice.
3. Learned Counsel for the respondent appears and takes
notice.

\




5 Ex, Appeal Nos.345-348/06 &
1973/08

4. With the consent of the learned Counsel for the parties,
the matter is heard finally.

5. Leave granted.

8. Vide judgment dated 14-5-2003 the Tribunal disposed of
an appeal, the operative part whereof reads as under, .

"The Larger Bench has thus divided the period into two parts -

(1} cases where refund claim has been filed prior to 1-3-1997 in
which siuation refund is admissible; (2) cases where refund
claim has been filed on or after 1-3-1997 in which situation the
refund will not be allowable as Modvat Credit stands lé;ﬁsed on
1-3-1997. As in the present matter, the refund claims have
been submitted much prior to 1-3-1997, they are entitled for
the same. Accordingly, we set aside the impugned order and
allow the appeals with consequential relief.”

7. The Revenue filed a special leave petition against the said
order which was dismissed by this Court on 6-2-2004.

8. It appears that a grievance was raised before the Tribunal
that refund in compliance with the order of the Tribunal which
has achieved finality is not being granted. By the impugned
order, the Tribunal has directed the Ravenue to grant refund of
the amount with interest within six weeks from the date of the
order,

9, The submission made by the learned Solicitor General
appearing for the Revenue is that in the judgment dated 14-5-
2003 the Tribunal had adjudicated upon the legal issue only and
the factual aspect leading to quantification of amount of refund
was not gone into. It is further submitted that there are
subsequent orders passed by the Assistant Commissioner
whereby the amount has been quantified and the factual
aspects relating to entitlement as to refund have been taken
care of. Four such orders are dated 3-9-2004 (Annexure-P8
{Colly)). It is further pointed out that the orders dated 3-9-2004
have been put in issue by the respondent by filing appeals
before the Commissioner (Appeals) and therein the correctness
of the orders passed by the Assistant Commissioner is being

a



6 Ex, Appeal Nos.345-348/06 &
1973/08

examined. The 1earned Solicitor General submits that either the
Tribunal should have awaited for the decision by the
Commissioner (Appeals) or else should have itself examined
whether the orders in the matter of quantification, examining
the factual aspects, passed by the Assistant Commissioner were
correct or not without which a blanket direction for refund could
not have been made.

10.  We find merit in this submission. Inasmuch as the order
of the Tribunal impugned herein does not reflect these factual
guestions having been gone into by the Tribunal, the impugned
order dated 8-9-2004 is set aside. The case is sent back to the
Tribunal. The Tribunal may, as advised, either await the orders
of the Commissioner (Appeals) in the matter of guantification of
refund or else may itself go into the guestion and quantify the
amount of refund, In the event of the Tribunal arriving at a
finding that some amount is due and payable to the respondent
by way of réfund and the Revenue has unreasonably withheld
the refund then the amount may be directed to be refunded
with interest, may he compound interest, depending on the
opinion formed by the Tribunal. The appeal stands disposed of
in the abovesaid terms. .

11, Parties through their respective learned counsel are
directed to appear before the Tribunal on 28th March, 2005".

The matter was remanded to this Tribunal by the Hon'ble Supreme
Court through the above stated order.

2./ the appeillants moved a Misc.Application before this Tribunal in
the matter which was remanded through the above stated order. The
Misc.Order No.M/101/2005 dated 09.05.2005 was issued by this
- Iribunal dismissing the said Misc.Application on the ground that the
adjudicating authority had already passed an appealable order which
was under appeal with the Id.Commissioner (Appeals). The said

appeals before the Id.Commissioner {(Appeals) were decided through
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7 Ex. Appeal Nos.345-348/06 &
1973/08
Order-in-Appeal N0s.305-308-CE/MRT-1I/2005 dated 16.12.2005,
wherein the Id.Commissioner (Appeals) held that the Order
N0s.41/2004 to 44/2004 dated 03.09.2004, were passed in viclation of
principle of natural justice. He remanded the matter in all the four
Order-in-Original for re-adjudication following principle of natural
justice and for re-quantification of amount of refund in the light of the
direction of the Hon'ble Supreme Court. Against the said Order-in-
Appeal dated 16.12.2005, E%.Appeai N0s,345-348/2006 are filed
before us.
2.8 In compliance to above stated |d.Commissioner (Appeals)’s
Order dated 16.12.2005, tlﬁ\eiibeputy Commissioner, HMapur Division,
passed Order-in-Original No.173 (96/97 Pt} DC/HPR/ZOC;? dated
18.12.2007. For quantification, the original authority has taken into
Eonsideration four aspects, which are as under :

(i) - limitation;

(i) non-availability of certain documents to establisiy exports;

(i) Two refund claims were filed on the same date ;

(iv) Change in formula forlquantiﬁcation of the quantum of
modvat credit admissible for refund taking into consideration the total
turnover and turnover related to export,

After deliberation, tiﬁ\éi{lDy.Commissioner granted refund of certain
amount rejected before remand order and reduced certain amount
granted before the remand order-in-appeal of the appeliants and
refused to discuss the interest and adjusted the amount of refund

earlier granted including the interest earlier granted,

3




8 Ex. Appeal Nos.345-348/06 &
1973/08
2.9 1In the first round of litigation before the original authority, all
 the refund claims were 'rejected. In the second round of litigation, out
of the total refund claimed in four applications totaling to
Rs.1,87,06,765/-, an amount of Rs, 29,79,940/- and interest of
Rs.27,78,100/- was granted. In the third round of litigation, the
Order-in-Original dated 18.12.2007, the total sanction refund amount
comes to Rs.69,91,409/-, which includes refund sanctioned during
second round of litigation. Against the said order dated 18.12.2007,
the appeliants filed the appeal before the id.Commissiocner (Appeals)
who through his Order-in-Appeal No.88/CE/MRT 1172008 dated
30.05.2008, decided the said appeals and upheld the order-in-original
| _dated 18.12.2007. The appellant preferred appeal bearing No.E/1973
of 2008 against the said Order-in-Appeal dated 30.05.2008.
3. Now, the grounds of appeals are that quantification was done as
ordered by the Hon'ble Supreme Court.. However, the parameter
taken for deciding admissible or inadmissible modvat credit for refund,
are not as per law, Some of the credit was denied stating that it is hit
by hmitation as provided under Section 118 of Central Excise Act,
1944, Some of the modvat credit was denied stating that the
documents, such as, shipping bills etc. were not available, whereas the
fact is that the goods were exported , bank realization was submitted
and the preoof of export were issued by the competent authority and
- the bond through which export under bond, was aliowed and #@ajﬂii%,‘
after acceptance of proof of export. It was further contended that one
of the refund claim was rejected stating that more than one refund

claim was filed in the same quarter. Further, there are many rulings
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9 Ex, Appeal Nos.345-348/06 &
1973/08
that the filing of one refund application in a quarter, is part of the
procedure and not substantial provision and they further contended
that the change in the formula as accepted by the Revenue for
deciding the quantum of modvat credit admissible for refund from the
total turnover and turnover for export is acceptable to them.
4, Meard the {d.Counse!, who reiterates the above submissions. He
has submitted case laws in the case of Hotline Telétube & .Cclj.mponents
Ltd. Vs. Commr. of Centrai Excise, Indone reported at 1998 {(102) ELY
33 (Tribunal).
5. The Id.A.R. for the Revenue has reiterated both the impugned
orders-in-appeal.
6. We have taken into consideration the rival contentions, \}Ue have
also gone through Lhe directions of the Hon'ble Supreme Court in this
case. In the first round of liligation, the guantification to arrive at

admissibie; quantum of modat credit, to be refunded, was not

examined. As stated above, subsequently, [{?:—iﬁ%%m the

criteria for rejecting the claim taken by the ocriginal authority, is
challenged before us. We find that under Notification No.85/87 (NT)
dated 01.03.1987, the limitation under Section 11iB of the Central
Excise Act, 1994, is provided.  Further, under Section 118, the
relevant date for such type of refund, is not specified. Therefore, in
the absence of any relevant date, limitation period could not have
been calculated by the originai authority. Therefore, we hold that the
quantum of modvat credit rejected to be refundable on the ground of
limitation, is not sustainable in law. We have also examined the

refund rejected on account of non-availability of shipping bills. The
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10 Ex. Appeal Nos.345-348/06 &
1973/08

appellants have contended that when the first show-cause notice was
'i'séued, such ground was not taken. Further, the purpose of shipping
bitl, is to establish export. The proof of export was accepted. The bond
was released %ﬁter proof of export was accepted, the importance of
filing of shipping bill, does not remain valid. Therefore, we hold that
the guantum of modvat credit rejected on the ground of non-
submission of shipping bills, is also not sustainable in law. By
following the precedent decision of this Tribunal in the case of Hotline
Teletube & Components Ltd. (supra), we hold that more than one
refund claim can be filed in a quarter. Therefore, the original
authorities’ findings that because of filing more than one refund claim
m one qua_rter, rejection Qf one refund claim, is not sustainable in law.
7. As observed above, we remand the matter back to the original
authority to gquantify the modvat credit refundable following above
stated observtions and refund the same within three months from the
date of receipt of this order. Further, interest at the rate notified
under Section 1188 of Central Excise Act, 1944 at the relevant time,
shall also be paid within three months from the date of receipt of this
order.

(Dictated and pronounced in the open Court)
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(ANIL G. SHAKKARWAR) (A::qlé E:c(:;l 3{;11%?:3 )
MEMBER (TECHNICAL) M _
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