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Per Mr. Anil Choudhary :
Revenue is in appeal against common OIA No. 29-
30/CE/APPL/KNP/2010 dated 12.01.2010.

2. The brief facts are that Rimjhim Ispaat Ltd. (RIIL for short)

having their factory located at Village Bharwa, District Hamirpur, U.P.
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are engaged in manufacturing of SS Steel Ingots/Billets/SS Flats and

other products of iron stee! falling under Chapter 72 of Centra Excise
Tariff Act,1985 and are registered with the Department. On the basis
of inteiligence that RIIL were induiging in large scale evasion of duty
:by way of clandestine production and removal of the same, searches
were conducted at the factory premises of RIIL, residence of Directors,
premises of their agents at Delhi and Jodhpur, Cutters, registered
offices at Deihi and Kanpur and also residences of some personels on
22.11,2007. Intelligence also indicated that the rolling of their
products, manufactured by RIIL was undértaken at their other factory
in the name and style of M/s. Juhi Alloys Ltd. (for short JAL). The
modus-operandi adopted by them was that ingots/biflets manufactured
by RIIL was first transferred to the premises of JAL were the same
were converted into flats and bars and rods. Thereafter, the
waccounted S5 Flats and bars and rods were cleared from faclory of
JAL under the cover of paralle! invoices to their agents at Dethi and
Jodhpur. During the course of search at the factory premises of RIIL,
in addition o large number ot documents, 298.806 MT of Stainless
Steel Billets were found unaccounted, and in excess, as per RG-I
register and were seized vide panchnama dated 22.11.2007. Search
was also conducted at factory premises of one Laxmi Kant Goyal
situated at A-103/7, Wazirpur Industria!l Area, Dethi. Puring search in -
addition to documents, large number of SS Flats and Flat Cuttings of
different sections and size were detained as per panchnama, As per

details given in panchnama, a total of 74,328 MT of Flat Cuttings of

J&J\
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different sizes and sections valued at 33,44,739/- at a average rate of
Rs. 45,000/- per MT were detained and a total of 39.817 MT of 55
Flats of different sections and sizes valued at Rs. 17,91,777/- at a
average cost of Rs. 45,000/- per MT were detained as per Annexure-8.
On being asked, Shri Ghanshyam Pandey, the Munim of the firm who
was present at the premises or on the spot, informed that all the
materials lying in the premises were received by them from RJIL and
their associates at Kanpur without any bill or Chalan, for cutting and
for onward supply to other units. Shri Pandey also informed that Shri
Laxmi Kant Govyal is the owner of the factory. Further in statement
dated 22.11.2007, Shri Laxmi Kant Goe! stated that he was engaged in
the cutting of SS Flats supplied by respondent no. 1 RIIL through their

dealers Shri Anil Goyal.

3. Search was conducted at the factory premises of another cutter
Shri Kapil Garg and S5 Flats and end cutting of SS Flats weighing 64
MT were detained vide panchnama dated 22.11.2007 and the
statement recorded of Sri Kapii Garg on the same day. He stated that
he is engaged in cutting of SS Flats supplied by RIIL, after weighment
at the weigh bridge; that after cutting the SS Flats, the same used to
be sent to different customers in the Wazirpur Industrial Area as per
the direction of Shri Anil Goel. On further query about the duty paying
documents of the SS Flats, received by him from R3IL, he stated that
the same were being maintained by Shri Anii Goel and Shri Mukul

Agarwal. Further, on being specifically asked about the duty paying

Jﬁg&/\
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documents of the $S Flats and end cuttings found in his factory on
22.11,2007, Shri Kapil Garg stated that he was not having any

documents.

4,  Statement of Shri Anil Goyal, Director of RIIL was recorded on
22.11.2007. In his statement Shri Anil Goyal stated that his firm M/s.
Agarwal Steels was engaged in the trading of Stainless Steel as a
commission agent, for the last one year he was the sole consignment
agent of RJIL for the goods supplied at Delhi. That the cutting of 55
Flats, received by him from RJIL, was being undertaken at business
premises of Shri Laxmi Kant Goyal and Shri Kapil Garg. Oﬁ being
confronted with the statements tendered by Shri Laxmi Kant Goyal
and Shri Kapil Garg on 22.11.2007, Shri Anil Goyal stated that he was
in total agreement with the statements tendered by them. On being
further confronted from the records resumed from the house of Shri
Laxmi Kant Goval and from the factory of Shri Kapil Garg, Shri Anil
Goval stated that all the said records contained details of receipt and
disposal of the SS Flats, supplied by RIIL through him, after cutting at
the factory premises of Shri Laxmi Kant Goyal and Shri Kapil Garg.
Shri Anil Goyal further stated that he used to receive SS Flats from
RIIL for some time with bill/invoice and some time without any bill or
invoice, Shri Anil goyal, Proprietor of M/s. Agarwal Steels vide his
letter requested for release of goods detained at the factory premises
of Laxmi Kant Goyal and Shri Kapil Garg on the ground that he had

already submitted the purchase documents of the detained goods.

e
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Revenue called Shri Anil Goyal for correlation of the detained goods
with the purchase documents submitted by him. The correlation was
undertaken with his association. The scrutiny of the said documents
revealed that the sald documents were not co-relatable to the goods
detained at the premises of the two cutters, as the detained goods
pertained to the goods that had been received in the very recent past,
as per the weigh bridge slips, but the documents produced by Shii Anil
Goval were of the month of June, 2007 i.e. almost five months before
the detention. In the statement dated 10.03.2008 Shri Anil Goyal
stated that he was withdrawing his application for the provisional
release of the detalned goods because he could not produce any
purchase documents relating to the detained goods. Statcment of Shri
Mukesh Agarwal, Managing Director of RIIL was recorded on
22.11.2007 under Section 14 of the Central Excise Act, 1944, wherein
he stated that on being confronted with the statement of Shri Anil
Goyal, Laxmi Kant Goyal and Kapil Garg all dated 22.11.2007, stated
that he had properly gone through the statements and being in full
agreement to the averments made in the said statement, had signed
the same. Shri Mukesh Agarwal also admitted that SS Flats
manufactured by their companies were aiso supplied without any
bill/invoice to Shri Anil Goyal. Sta‘tement of Shri Durga Shankar
~ Mishra, Authorized signatory of RIIL was recorded on 05.05.2008. On
being confronted with the seizure of the said quantities of SS Billets,
Shri Mishra stated that he was aware of the seizure of the said

quantities of Ss Biilets being found in excess to the recorded balances

s
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and he could not explain the seized 298.806 MT of SS Biliets through
any of their legitimate records. On further scrutiny it appeared that so
\far the stock detained from the premises of two cutters is concerned,
respondent RIIL had not issued any invoice in favour of these parties.
The records of M/s. Agarwal Steels also indicates that they had not
received any invoice in respect of the above stated consignments.
Furthermore, the fact of seizure of 298.806 MT of SS Billets and
shortage of 154.864 MT of rods at the time of visit of DGCEI officers
on 22,11.2007, aiso seem to establish the fact that RJIL had bheen
indulging in unaccounted manufacture and clearances of SS Flats, The
abovementioned quantities of detained goods were converted to

sejzure vide letters of aven numbers dated 13.05.2008.

5. From the facts stated herein above, it appeared to Revenue that
RIIL had manufactured and cleared 114,145 MTs of S5 Flats {including
Flats Cuttings) valued at Rs. 51.37 lakhs, involving duty of Rs.
B8,46,498/- seized at the premises of Shri Laxmi Kant Goyal and
161.500 MT of SS Flats (including Flats Cuttings) valued at Rs.
72,67,500/- involving duty of Rs. 11,97,684/- seized at the premised
of Shri Kapil Garg clandestinely and deliberately with an intention to
evade Central Excise Duty on the said SS Flats by not accounting for
the same in their production and clearance records. Further, the
quantity of 298.806 MTs of SS Billets valued at Rs. 77,68,956/- found
unaccounted and in excess to the recorded balance and seized at the

factory of RIIL on the day of search, were also meant to be cleared

e
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clandestinely after undertaking rofling of the same. It further appeared
that all the goods were liable te confiscation under Rule 25 of the
Central Excise Rules, 2002 readwith Section 11AC of the Central Excise
Act, 1944. It also appeared that Shri Anit Goyal has also facilitated the
clandestine removal of SS Fiats consigned by RIIL to him and further
unloaded directly at the premises of various cutters, Knowing well that
the goods loaded from the factory of RIIL were being cleared without
any duty paying invoice and by his acts of omission and commission
aforementioned has also rendered himself liable to panel action in
terms of Rule 26 of the Central Excise Rule, 2002, The show cause
notice dated 16.05.2008 was issued against RIIL and M/s. Agarwal
Steels. The respondents contested the show cause notice by filing
written submissions, Vide Order-in-Original dated 14.07.2009 the
Additlonal Commissloner was pleased to drop the proposed demand
on both the respondents (RIIL & M/s. Agarwal Steels), as charges of
clandestine removal of goods with intention to evade Central £xcise
Duty was not proved. Further, observed that all the goods which have
been found at the premises of the cutters namely Shri Laxmi Kant
Goyal and Shri Kapil Garg are properly accounted for vide proper
Excise Invoice, hence duties are paid. Shortage of 4-6% also is not
corroborated by the weighing method adopted, as well as Electricity
Consumption pattern study, installed capacity study and heat cycle
study, resorted to by the Department. So far as the 298.806 MTs of
goods found at the premises of RJIL are concerned, same had not

reached the stage of being marketable because they could hot pass

—
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quality contro! test and were being accumulated over a period of time
in a segregated manner and hence permission for re-melting of the
same under supervision of the Range Officer, accordingly, penalty

proposed was also dropped.

6. Reing aggrieved, the Revenue preferred appeals before learned
Commissioner (Appeals) who vide his impugned Order held that there
is no merit in the Revenue appeals and hence rejected the same
upholding the Order-in-Original, observing that the grounds of appeal
taken in both the appeals are not substantiated. Further ohserved that
Order-in-Original is a speaking order based upon and after considering
duty paying documents, production capacity of respondent R3IIL and

electricity consumption, and appears (o be legal and proper,

7. Being aggrieved, Revenue has filed these appeals and the

assessees are in cross objection.

8. Learned A.R. for Revenue have aryued that (i) Regarding
2098.806 MT SS Billets seized at the factory premises of RIIL, The
goods were seized at the time of inspection on 22.11.2007. The
assessee claimed that these goods are defective and are not
marketable, appears to be after thought. When goods were seized on
22.11.2007, no such averment was made by Shri Durga Shankar
Mishra, Authorized signatery in his statement under Section 14, who
could not explain the seized goods with any office records. This view is
ciear as even after more than five months the respondent could not

inform the Department that the goods were defective when the goods
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were provisionally released. The assessees have taken this stand after
provisional release of the goods. The defence of the respondent-
assessees is not bona-fide and is concocted after thought. NO such
records of defective goods was mentioned in the RG-I register
regarding 114.145 MTs and 161.500 MT of SS Flats. During inspection
certain documents were seized alongwith seized goods. The seized
goods were released as well as the documents. The Adjudicating
Authority has given conclusion with respect to sale/purchase of the
excisable goods, (goods in question). However, there is variation of
around 4% (in excess), in the sale/purchase of excisable goods. It is
pertinent to mention that respondent-assessee had option to use their
previous duty paid invoices to cover up their clandestine removal at
the time of adjudication, which it appears the appellant have made the
hest use of. However, fabrication cannot replace the truth. Theré is a
difference of arcund 4% between the sale/purchase of the excisiable
goods. The two cutters namely, Shri Laxmi Kant Goel & Shri Kapil Garg
have accepted during statement under Section 14 of the Act that they
used to receive goods from JAL and RIIL alongwith weighbridge slips
only and no other documents were supplied alongwith the goods, S0
far the argument of the respondents that the goods were sent to the
cutters for job work only, the assessees have failed to provide any job
work invoice, based on which goods were to be received back by the
manufacturer. The movement of goods without any excise invoices/job

work document, even to the premises of job worker amounts o
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clandestine removal. Accordingly, prays for allowing the appeal of

Revenue.

9. The learned counse! for the respondent-assessee opposes the
appeal of Revenue and states among others that the respondent RITL
Is engaged in the manufacture of SS Steel Ingots/Billets. The major
flaw in the investigation by Revenue is that SS Fiats were never
manufactured by the respondent RIIL. The SS Flats are manufactured
by JAL, which is the sister concern of the respondent RJIL. Respondent
RIIL gets Billets converted into SS Flats on job work basis from JAL
and supply the same to their buyer. This quantity was very small, as
compared to the sale of SS Flats directly by JAL to M/s. Agarwal
Steels, Delhi and various other buyers. This fact of manufacturing of
S5 Flats on job work basis, by respondent RIIL has been accepted in
Para-2 of the show cause notice. The Revenue failed to take notice
that JAL on its own, was aiso manufacturing and supplying SS Fiats to
the said Agarwal Steels under the cover of duty paying documents. if
the quantity of SS Flats supplied by JAL directly to Agarwal Steels is
also taken into consideration, no case of any clandestine removal, as
alleged, is made out against the respondent RJIL. These submissions
of RJIL have remained uncontroverted. Fuﬂhef,itis an admitted
position that SS Fiats on which duty was proposed to be demanded
from respondent RJIL were seized from the premises of the two cutters
of Agarwal Steels, namely Kapil Garg and Laxmi Kant Goei. It is

further submitted that respondent RIIL never sold any goods to these

*
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cutters. The respondent RIIL and their sister concern JAL sold SS Flats
on payment of duty to M/s. Agarwal Steels. Thus, no duty is
demandable from the respondent RIIL. The learned counsel further
relies on the ruling of the Hon’ble Apex Court in the case of Collector
of Central Excise vs. Decent Dying Company (1990) 45 E.L.T. 201 SC
wherein it has been held in clear terms that the burden of proof, that
the goods lying .in the market are not duty paid is squarely on the
Department, as all the goods lying in the market are deemed to be
duty paid. Further, while issuing the second show cause notice the
quantum of SS Flats purchased by M/s. Agarwal Steels directly from
JAL, were not taken into account. Further, Shri Anil Goel proprietor of
Agarwal Steels had handed over purchase file of respondent RIIL for
the period 01.07.2007 to 31.03.2008 and aiso 57 purchase invoices
relating to purchasé from JAL which have been taken note of the by
the Adjudicating Authority. But for the reasons best known to the
investigating officers, no cognizance of the duty paid invoices of JAL
who are manufacturers of SS Flats and also regular suppliers of 55
Flats to Agarwal Steels was taken. During the course of scarch on
22.11.200/, the following quéntity of $%. Flats and biliets wure sclzed

at various premises detailed below :-

S. Name and address of the Quantity of Goods Value Duty
No. premises
1. M/s. Kapil Gary 161.500 7267500 | 1197684
B. 33/3, Wazirpur Industrial M.T.
Area, Delhi-Cutters SS Flats
2. M/s. Laxmi Kant Goyal 114.145 5136516 846498
A-103, Wazirpur Industrial Area, M.T.
Delhi-Cutters SS Flats
3. Factory Premises of 298.806 7768956 : 1280324 ]
.
<



12 E/966 & 967/2010-EX[SM]

M/s. Rimjhim Ispal Ltd. M.T. —]
Billets E

To explain the procedure foliowed, it was stated that one M/s.
Agarwal Steels, a Proprietary concern owned by Shri Anit Goe! located
at Industrial Area, Wazirpur is their Commission Agent for sale of S.8,
Flats on Commission basis. Mr, Anil Goel for sake of convenience gets
the goods dispatched by M/s. Juhi Alloys Ltd. and M/s. Rimjhim Ispat
Led. unloaded at the premises of two Cutters viz, M/s. Kapil Garg,
Wazirpur Industrial Area, Delhi and M/s. Laxmi Kant Goyal, Wazirpur
Industrial Area, Delthi. The reason for unioading the goods at the
premises of cutters is that Flats are sold by him in the sizes reguired
by the customers. Whenever a customer places requirement for a
particular size Shri Anil Goel, directs the Cutters to cut the flats as per
requirement of the buyers and hand over the cut material to the
buyers. The buyers pay the cost of the material to the commission
agent Shri Anil Goel and the cutting charges are paid by the buyer to
the Cutters. Shri Anil Goel, Proprietor of M/s. Agarwal Steels, Wazirpur
Industrial Area, New Delhi the Commission Agent after seizure of the
goods had made a request for provisional release of the goods
detained at the premises of M/s. Laxmi Kant Goyal and Kapil Garg, the
two cutters. A copy of the request for provisional release made by Shri
Anil Goel was submitted alongwith defence. Shri Anii Goel had
submitted statement of accounts of the consignment of M/s. Juhi
Alloys Ltd. for the period 01.04.2007 to 22.11.2007 i.e. the date of

seizure. Shri Anil Goel had also submitted the statement of acco'unts of

A
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M/s. Rimjhim Ispai Ltd. for the period 18.04.2007 to 13.11.2007. The
details of purchase and sales as per statement of accounts stated

above reported as under :-

Purchase Sales Balance
M/s. Juhi Alloys Ltd, 376.710 MT 253,550 MT 123.160 MT
M/s. Rimjhim Ispal Ltd. 78.250 MT 33.800 MT 44.490 MT
167.650 MT

This quantity was stored at the premises of M/s. Kapit Garg, B-

33/3, Wazirpur Industrial Area, Delhi,

Against this a quantity of 161.500 M.T. of 5.5, Flats was verified
at the premises of M/s, Kapil Garg by the Officers of DGCEL Thus
there was a shortage of 6,150 MT, the difference was due to the facts
that the stocks were only eye estimated and not actually weighed, TH@

difference comes to about 4% which is negligible.

Purchase Sales Balance
M/s. Rimjhint Ispal Ltd, 185.350 MT 64.10 MT 121.210 MT

These Flats were stored at the premises of M/s. Laxmi Kant
Govyal, A-103/4, Wazirpur Industrial Area, Delhi. Against this the
Officers had verified the stock as- 114,145 M.T, Thus, there was a
shortage of 7,065 MT. The difference of about 4% was because of the
fact that the stocks were not actually weighed had been calculated on

the basis of average, cailing for no adverse inference.

o™
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10, It is further urged that on the basis of the above submissions,
the Adjudicating Authority had dropped the proceedings in respect of
SS Flats which were seized from the premises of two cutters namely
Shri Kapil Garg and Shir Laxmi Kant Goel. With regard te the gquantity
of 288.806 MT of Bilets, which were seized from the premises of
respondent RIIL, it was contended before the Adjudicating Authority
that these goods were rejected goods and hence not entered in the
RG-1 register. It is also stated that RIIL had installed a spectrometer
in their factory. If the finished goods were not according to parameters
and if some defect were noticed in the goods, they were rejected and
the same were stored/stacked separately. In the course of search,
these rejected goodé were found separately stacked. The respondent
had also explained regarding consumption of electricity which is
important criteria to indicate clandestine production and/or subsequent
removal. The Revenue had got study conducted by Professor Batra of
IIT, Kanpur according to which for manufacturing 1 MT of Ingols in 4
Induction furnace 1100 unils of elecliicily are consumed. In the facts
of the respondent RIIL they have consumed 617 units of electricity per
M.T. which is much less than the average 1100 units, as arrived by
study Qroup of IIT. Further, it is urged that the Assistant
Commissioner of Jhanst conducted heat cycle study in the month of
November, 2008 and the average consumption of electricity was
arrived at 703 units per MT of SS Biliets which is more than the actual
annual average consumption. In view of the facts and circumstances

the Adjudicating Authority was satisfied that there is no clandestine
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manufacture or removal and was accordingly pleased to drop the

proposed demand.

11. Having considered the rival contentions and on perusal of
records 1 find that Revenue could not discredited the evidence which
was produced before the courts below to the effect that SS Flats seized
from the premises of two cutters were duty paid. It is not the case of
Revenue contrary to the submission of the respondent that majority of
SS Flats foun.d in the premises of the two cutters were purchased by
M/s. Agarwal Steels from RJIL and not from JAL. I erther find that the
Revenue have mainly relied on the uncorroborated oral evidence. It is
well settied law that- when there is conflict between oral and
documentary evidence, it is the documentary evidence which prevalls
over the oral evidence. I also take judicial notice of the fact that the
Revenue have issued several show cause notices on the induction
furnace manufacturers of ingots, Billets etc., raising demand based on
the study report of study group of IIT headed by Dr. Batra. Further, in
view of the fact that Shri Anil Goel, proprietor of M/s. Agarwal Steels,
on 22.11.2007, date of search, submitted 30 purchase invoices of
respondent RJIL and 57 Invoices of M/s. JAL. In this view, the learned
Commissioner (Appeals) have categorically held that the ailegations of
the Revenue, that respondent could not produce any duty paying
document is not sustainable. Once duty paid nature of the goods in
question is established, the goods could not have been confiscated.

The Revenue have failed to take into account purchase of SS Fiats by

NIt
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respondent Agarwal Steels from JAL during the months of July to
November, 2007. Revenue have not given any reason to reject the
statement of accounts as produced by respondent M/s. Agarwal Steels,
in their grounds of appeal. I further find that appellant Revenue have
not produced any positive evidence that the goods lyling in the
premises of cutters were more than balance stock on the date of
search of respondent M/s. Agarwal Steels. S0 far the doubt raised by
the Revenue in the grounds regarding the unaccounted stock of
289.806 MT in the premises of respondent R3IL on the date of search,
I find that fearned Commissioner (Appeals) have held that there was
combined stock to the tune of 3000 MT. In this view of matter aiso
variation of about 10%, which does not call for any adverse inference
as there is always possibility of some error in the stock taking. I
further find that it was rightly held by the courts bclow that mcre
unaccounted goods does not call for confiscation uniess there was
found any attempt or preparation to remove the same clandestinely. It
is further a matter of record that the statement of Shri Mukesh
Agarwal recorded on 22.11.2007 on the date of search was retracted
the very next day, henceforth not reliable. I further find that in the
findings of the court below, the maximum capacity of production per
month was 4800 MT, have not been agitatéd by the Revenue. It is a
fact on record that respondent RJIL have disclosed more production
than the installed capacity. I further find that the court below have in
the case of alleged clandestine manufacture and removal, rightly gone

through the issue of installed capacity of furnace and possible
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manufacturing capacity and for this purpose have also taken into
account the electricity consumption which does not lead to any
adverse inference. 1 further find that the grounds taken by the
Revenue that the respondent RIIL have nol given any evidence in the
past five years, there are only two panels, is uncalled for and it is does
not arise from the orders of the courts below. Further, Revenue has
also not got led evidence that the respondent RJIL have two panels in
their factory. I have further find that the doubt expressed by the
Revenue that the weight slips on the basis of w.hich the goods were
received by the two cutters of M/s. Agarwal Steels, as stated by them,
ground of the Revenue that the invoices issued by respondent RJIL
and JAL are not co-reiatable with t.he weight slips, [ find that this
ground is also not tenable as no case of reliable or co-relatable have
been made out by the Revenué of the invoices with the weight slips,
on subsequent sending of goods on job work to the two cutters by the
Agarwal Steels. I further find that aliegations made by Revenue are
unsubstantiated, no material on records to establish that the goods
found in excess in the factory of RJIL at the time of search were not
defective. 1 further find that the charge of clandestine manufacture
and removal by the Revenue is mainly based on presumptions and
assumptions which did not stand the test, in the adjudication
proceedings. I further hold that the courts below have rightly rejected
the allegations of the Revenue which was based only of the oral
statements initlally given and further presumptions, whereas the

findings of the courts below are based on facts which was relatable
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with the documents and records as well as capacity of production. In
this view of the matter, there is not merit in the appealjof Revenueﬂx,ﬁ/

and accordingly the same are dismissed.

13. The respondengsha!i be entitied for conseguential benefit, if any,/d,\_,:m__..

in accordance with law. The cross objectionS also stand disposed of.

_____ o [ BrOH / 7
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