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IN THE CUSTOMS, EXCISE & SERVICE TAX

APPELLATE TRIBUNAL
Old Red Building, 38 M.G. Marg, Civil Lines,
Allahabad
£ EARING/DECISI : 1272

Service Tax Appeal Nos. 655-658 of 2005 with C.0. No. 27672009,
_ 09, 13 and 12 of 2010 and .
Service Tax Appeal No. 751, 817-818 and 828 of 2009

[Arising out of the Order-in-Appeal MNo. 113-116/ST/LKO/2009 dated
11/0572009 passed by The Commissloner (Appeais), Central Excise &
Service Tax, Lucknow.]
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Hon'ble Shri Anil Choudhary, Member (Judicial)

Hon'ble Shri B. Ravichandran, Member {(Technical)
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the CESTAT {Procedure) Rules, 1982 for ’
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3. Whelher their Lordships wish to see the falr : Lnn
copy of the order?
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Versus

Mfs K.K. Telecom )

M/s Surys Construction } Respondents
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M/s S.K. Construction ]

and
Mis KK, Telecom i
M/s Surya Construction ] Appellants
M/s Parijat Construction)
M/s 5.K. Construction ]
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CCE, Lucknow - Hespondent
Appearance
Shrl  A.K., Goswami, Authorized Representative (DR) =~ for the

appellant/respondents.
Shri Dushyant Kumar, Consultant - for the Respondents/appeliant,

CORAM @ Hon'e Shri Anil Choudbary, Member {Judicial)
Hon'ble Shei 8. Ravichandran, Member {Technical)

Final Order Na?ﬁaq‘gﬂ 76{05:’2[}15 Dated : 07/12/2015

Per. i ran -

These are four appeals by the Revenue and four appeals filed by the
assessees involving simitar issues. Al these appeals are taken up
together, alongwith the cross ofyjections filed, for disposal tagether, The
facts of the case are that the assessees are engaged in Erection of Tele-
communication towers for BSNL, Proceedings were initlated against them
for non-payment of service tax agalnst the category of Erection,
Commissioning and Installation Service. The periods covered are from
01/7/2003 to 20/3/2008 in respect of three assessees - Mfs KK
Telecom, M/fs Surya Construction and M/s Parijat Construction and in

respect of 4% - M/s §.K, Construction from 01/7/2003 to 31/3/2007.

2. During the course of argument, the learned Counsel for the

assessees Shri Dushyant Kumar submitted that they have executed
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Works Contract Service for BSNL and these are not taxabie prior to
017672007, For the peripd after Q017672007 there is no demand against
them under Works Contract Service and, as such, he pleaded for allowing

their appeals setting aside the demand for service tax under ECT service,

3. The learned AR Shr] Goswaml, argueed that from the beginning the
Department contended that the assessees execuled only | Erection,
Commissioning and Instaliation Service and there is no documentary
evidence to show supply of materials during the course of such service.
He further submitted that the lower Appeliate Authority erred in allowing
abstement under Notificatlon 1/2006-5T dated 01/3/2006, a5 gross value
of the contract has not been consldered, In other words, the tower value,
which is supplied free by BSNL has not been taken into account while

arriving at the gross taxable value,

4, The learned Counset for the assessees though insisted that there s
supply of material, this fact requires verification of the documents as the
perusal of work order and tender document indicates that the tower,
primer and paints are all supplled by BSNL. Though there is mention
ashout making civil work of foundation, as contended by the fearned AR
documents to show the nature of materlal Involved and supplled in the
execution of the contract [s not forthcoming. The learned Counsel for the.
assessees states that they are being assessed by the State VAT

Authoritles under Works Contract Service with composition rate. However,

he agreed thal the value of the tower and other supplied materials of
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BSNL Is not included in the gross value for VAT assessment, as such, we
find certain basic facts, like the actual supply of materials in the execution
of contract to es&mblish the composite nature of contract requires
verification by the Original Authority. Thereafter, the latest development
on the tax liability as decided by the Hon'hle Supreme Court in CCE,
Kerala vs. Larsen & Toubro Ltd. Reported in 2015 (39) S.T.R. 913
{8.C.} and tribunal's order in CCE, Lucknow Vs. p.C. Construction and
others [final order No. 52176-52180/2015 dated 06/07/2015] are to be
exarnined, Clear factual verification is to be done based on documentary

evidences to be submitted by the assessees regarding nature of service

and thereafter the tax tiapility, if any, is to be foantified.
o

-

5. In view of the above discussion and findings, we find it At to
remand these matters to the Original Authority for fresh consideration
and declsion preferably within three m{}nth% after giving due opportunity
ta the assessee. The assessee shall submit all the material evidence In
support of thelr case. The appeals by the assessed and the Revenue and
the Cross Objections are disposed of with the above {2rms.

{Order d!_c_;_'r_;qLud and pronounced in tha open court.}
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