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IMN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH ;: ALLABABAD

5. T. Appeal Nos,.1483-1485/10

Avising out of OfA Nog. 333,334 & 33S/5T/APPL/KMPSZ01G dated
J0.06.2010 passed by Cormmr. (Appeals) of Cuslems & Central Excise,
Kanpur,
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& S Appeal New JEE3-T4EG

Per Mr. Anif Choudbkary @

The appellant 5 in appeal against commaon Grders-in-Appeat
dated 30.06.2010 whereby {iabilily to service tax was confirmed under
the classification "Business Auxiliary Service ™ (BAS) for commission

received from banks and fnancial institutlons,

2. The hrief facts are that the Revenue on the basis of infermation
that banks and financial institutions were paving commission to the
direct selling agent {s) and most of these direct selling agents are not
paying service tax on the commission received t:w1them from banks or
fingncial  institutions, coliected information from the banks ong

lnétitutions. Whereas on the basis of details received from [CICE Bank

L. Lk, it appeared that the appellants have received the commission of

S Rs.10,69,054/- during the period 23.10.03 to 11.12.0/. SCN dated
': - ..ISI,GE.EDDS was [ssued as it appeared to Revenue that the appellant
was required (0 pay service tax on Lhis convmission earned calculated
at Rs.1,i7,078/- inclusive of cess.  IU further appeared that the
appeltant is not enlitled to basic exemption under Notification
MNo.6/2Q05-5T as they were using brand name of another, that is 1CICT
Bank Ltd. and it further appeared that the appettant had deliberately
ant willfully suppressed the disclosure of the transaction and not paid
service tax. Accordingly, it was proposed to demand service tax of

Rs.1,17,0G78/- along with interest and further penalty was posed under

Sections 76,78 and for contravention of the provisions of Section 70 of




T

E

3 8. Appeal Nos. 1483-148514

the Finonce Act.. Twoe more simifar show Cause rotices were issued as

undes for simifar receipls
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3. The appellant contested the show-cause notices by filing reply
stating therein that they are automobile  deater and not financing
agent or nsurance agent. Their business is selling vehicles. They
have |at only the financing agency ta use their premises in order £o

promote the sale of vehicles. There is no principal agent refationship

e e b R R B .

in the agreement with the finance company. They are not praviging
any service of any nature o any of the financing company. They only
' '._:;;r:t as & channel between the customer ar a prospective customer raf

tha vehicle and the bank or financial company. For that, they are not

rendering aay service for and on nehalf of the banks, and as such no
cervice tax is exigable. They are only getting share of income from
panks/fnance companies adt of their income. The amount received by
them is in the nature of incentive and the same is not equat to
cormmissian. Further, such receipts are disclosed in the account and

halance sheats as “incentive from finances”,

4.  The show-cause notices were adjudicated vide Order-In-Original

dated (63.12.09 and the proposed dgm_f_nands were confirmed along with

equal amount of penalty under Section .78. Further, equal amount of
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penaity was imposed  under Section 76 and further penalty of
Rs 1000/~ was imposed far Failure to {ake the service tax registration

and to assess the service tax liability and not submitting 57-3 Returns,

5, Being aggrieved, the appeflant preferred  appeal  before
.Commissioner (Appeals), who vide the impugned order was pleased
to confirm the demand but was pleased o drop the penalty under
Section 76 holding that there is no scope for imposing double penalty
both under Section 76 and 78. The |d. Commissicher {(Appeals) afso
observed that the contention of the armell;:-mt that they have anly
provided space  to the financial institution is not tenable in {he
absence of any written agreement, Further, the receipt of commission
from the bank is not on the basis of space occupied in the premises of
the appellant but is on the guantum of finance sanctioned to the
customers of the appellant, who purchaged vehicie. It was also held

that the activity of the appellant amounts to direct selling agent of the

Bank/institution. Rellance was placed an the rufings of this Tribunal in..o :

the cases of Malpani Finance Vs, CCE @ 2008 {103 STR 300 {TrisDe:I__.'}_

and Bridgestone Financial Services Vs, CCE ; 2007 (8) STR 505 [Tri.}.'-.':_
G. Being aggrieved, the appellant is in appeal before this Tribunat,

7. The appebiant is absent in spite of notice and was alzo absent an
previous four dates. Henge, the appeals are taken up for exparte

gisposal with assistance of It AR, for Revenue.

H. The appellants have raised the following grounds :-
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{iy  There is faidure of natural justice, further enguiry nok made

from Banksg, if service tax on the transaction was paid by them ;

(iiy  Fhe SCH dated 15.02.2008 is time barred as the demand
pertaing to the period 2003 G 2007, beyond one year prescribed

under Section 73, extended period is not invakable ;

(i} Commission  received 1% disclosed in profit and loss

account, balance sheet as “Incentive from Finance” ;

{iv} Banks/Finance Companies have already paid service tax on

the commission paid by them ;

{v) Appellant is not acting on pehalf of Bank, as the customers
of appellant are free to get finance from any Bank/Finance Company of

i their choice ;

{vi} Liability to service tax, if any, i on Bank/Financlai

institutions. Appellants have not charged or catlected any service tax |

{vii) The payments received from Bank and Financial Industries,

are nol edated to sy service provided by appedant, hence, nor

taxahte.  Appellant is not promoting the business of Hank/Financial

Institutions.

(viii) Tax was not paid due to interpretation of taxing entry and
not on account of any matafide or suppression as such neither

extended paripd is invokable nor penalty is imposabie.

g, Thne ld.A.R. for Revenue relies on the impugned order. He

further refies on ruling of Division Bench of this Fribunal in the case of
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Cormrmr. of 5.Tax Vs, M/s Joy Bharat Automohiles Lid, @ 2016 (41)

STR 311 in which I {Anil Choudhary) was atso a Member.

10, Having considered the rival contentiens, we find that the
appellants have not produced any agresment between them and
Bank/Financial Industries to the affect that there is agreement (o
provide only space/venug to the Bank/Finencial institution in the
appellant's premises, We further notice from the statement of
commission paid by TCICT Bank, that the amount varies month to
month. In some months, commission is less than Rs.1,000/- whereas
in some months it excecds Rs.30,000/-. Thus the documents on
record prove that commissionfincentive earned by appaetlant depends
on level of business generated for the Bank/Finance Company. Thus,
the activity without any doubt Ffalls under BAS for “promoting or
marketing of service provided by client”, We slso take notice of the
Larger Bench decision of this Tribunal dated 12.09.2012 as reported in
2014 (33) STR 506, wherein  taking natice of saveral conflicting

decisions of Tribunal, the Larger Bench observed as follows :

“20, On a consideration of the apparent conflick of
opinion in the decisions mentioned in the order of
reference and the other decisions which were cited at bar,
i is clear that no uniform principle emerces as would guide
getermination of whether a particular transaction invelving
an interface between an automobile, dealar and bhank or
financiat institution would per s amount 1o BAS, The

identification of the transaction and its appropriate

A4
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Classification as the taxable BAS or otherwise must dearly
depend  upon & careful analysis  of the relevant
vransactional documents. Only such scrutiny and analysis

would ensure rational classification of the transaction.

91, Where mere space is provided along with furniture
for  faciitating  accamrodation  of representatives  of
financial institutions in the premises of an automohite
dealer and consideration is received for that singutar
activity, such consideration may perhaps constitute @ rent
for the provision of space and associated amenities. Such
restricted relationship/ransaction ray not amount to BAS.
If on the other hand, the transactional documents and
other evidence an record indicates a substantial activity
fafling within the contours of any of the integers of the
definition of BAS, spelt aut in Section §5(19), then it would

be legitimate to conciede that BAS is provided.

23. We answer the referepce accordingly. The appedl
stand remitted to the appropriate 8ench in the West Zonal
Berich of this Tribunal for adjudication an merits and in the
ight of the observations and principies spelt out in this

orier”.

................
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11, Thus, we find that there was interpretational issue, az to liability
to service tax in the matter, as is evident by the nature of activity and

clarification by the Larger Bench of this Tribunal. Accordingty, we held

{i% Service tax i¢ payable under the category of BAS under

Section 65 (193, by the appellant for the nermal pericd |

{(ii) Extended perfod is not invokabie |

(iiiy  Penalties imposed are st asine.

12, Thus, the appeals are allowed in part as ndicated above.
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