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CUSTOMS EXCISE & SERVICE TAX'

APPELLATE TRIBUNAL,
Old Red Building , 38 M.G. Marg, Civil Lines, Aliahabad

Date of hearing/decision;: 19,11,2015
Service Tax Appeal No,2793 - 2795 of 2012 (DbB)
Arising out of the order in -original No.01/COMMR/S.T./GZB/2012-
13 dated 5.6.2012 passed by the Commissioner, Customs, Central
Excise & Service Tax, Ghaziabad.

For approval and signature:

Hon'ble Mr. Anil Choudhary, Judicial Member
Hon'ble Mr. C.J. Mathew, Technical Member

1 [ Whether Press Reporter may be allowed to see the Order
for publication as per Rule 26 of the CESTAT (Procedure)
Rules, 19827

S Whether it should be released under Rule 26 of CESTAT
(Procedure) Rules, 1982 for publication in any
authoritative report or not?

3T Whether their Lordships wish to see the fair copy of the
Order?

4 | 'Whether Order is to be circulated to the Departmental
authorities?

L.

Magnum Ventures ttd. - Appellants
Vijender Singh Gusain

Suni! Chauhan

Vs.

C.C.E., Ghaziabad Respondent
Appearance:

Present Shri B.L. Narasimhan , Advocate for the appellants

Present Shri Devendra Nagvenkar, Additional Commissioner (A.R})
for the respondent/Revenue : : .

Coram:  Hon'ble Mr. Anii Choudhary, Judicial Member O&\%
Hon'ble Mr.C.3. Mathew, Technical Member




Final Qrder No. ?7 O 3 6 o~

per Anil Choudhary:
The appellant, M/s Magnum Ventures Ltd. is in appeal
against the order-in-origina! dated 5.6.2012 by which the demand
of cenvat credit has been made under Rule 6 {(3) read with Rule
6(3A), some invoices on which cenvat credit availed were found
deficient in particulars under the Rules and credit perfaining to
capital goods used exclusively for providing exempted service,
totalling Rs.1,11,72,351/-.
2. td. Counsei for the appellant  states that they are not
pressing the grounds for demand of Rs.15,393/- relating to credit
pertaining to capital goods used exclusively for providing exemptedr
service. The co-appeliant Shri‘ vijender Singh Gusain, Senior
Manager (Finance) is in appeal against penalty of Rs.5 lakhs and
Shri Sunil  Chauhan, Manager (Excise) on whom penalty of Rs.5
takhs is imposed under Rule 15(1) of Cenval Credit Rules, 2004
read with Section 78 of the Finance Act, 1994.°
3. The brief facts of the case are that the appeliant, a
manufacturer, obtained registration in the year 2008-09 under the
categories of Business Auxitiary Service, Transport of Goods by
Road (GTA), Interior Decorators, Dry Cleaning, Health Club and
Fitness Centre, Internet Telephone, mandap .Keeper, Qutdoor
Catering, Pandal or Shamiana, Renting of immoQabie Property,
Internet Cafe, Rent-a-Cab,Franchise etc. The _appelllant was
regularly paying service tax and was filing ST-3 returns. The

appeliant was aiso providing room accommodation as well as sale of
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food from its restaurant, which became .taxabie (service tax) l'mder.
Finance Act, 2011. The business activity of services commencéd in
the year 2008-09. Revenue initiaily enquired detaits for beriod
4/2007 to 3/2010 and sometime in August, 2011 and_ thereafter
show cause notice dated 12.7.2011 was issued and it appears that
the appellant failed to provide documents/information leading to
issuance of summons and in the statement of Shri V. 5. Gusain
(Manager-Finance) stated that they are not maintaining any
separate account/inventory in respect of utilisation of input credit
and input for taxable and non-taxable services. Further it appears
that the appeilant failed to submit the desired information in spite
of reminders and on the basis of information provided , it abpears.l
that the appetlant was availing cenvat credit of service tax paid on
the input services like architecture service, site formation service,
management consq!tancy service, etc. These were being utilised for
providing total output services relating to the hote! business which
include taxable service for which registration has been taken and
non-taxable /fexempted services like room accommodation,
restaurant, bar, wet cleaning( laundry servic%i etc, Further it
appears that appeliants have utilized the common input service for
which credit is availed for taxable as well as exempted services
provided by them. Further, it appears that the appeliant has not
followed the procedure as required for maintaining éeparate
account under Ruie 6{2) of Cenvat Credit Rules, 2004 and hence is
liable to pay the required percentage, by way of reversal, under

Rule 6(3) on the exempted service provided. In respect of some




input service and inputs on which credit was availed , the
documents being defective and there being disérepancy with
respect to  certain details, like name of the consignee not
mentioned or incomplete name mentioned, credit taken on bilj-cum
-receipt, name of the consignee’s hand-written etc., details of

which are given in Annexure A to the show cause notice.

Accordingly, the appellant was required to show cause as to why
the amount of Rs.90,11,674/- should not be demanded and
recovered in terms of Rule & (3) read with Rule 6({3A) read with
Rule 14 of Cenvat Credit Rules, 2004 read with proviso to Section
_73(1) of the Finance Act, 1894 Further the amount of
Rs.29,88,886/- should not be demanded and recovered for‘
inadmissible fwrong availment of cenvat credit under the provision
of Rule 14 and further the amount of Rs.81,189/- reversed by the
appeliant out of lhe amount of Re.29,88,886/- should not be
appropriated and why interest and penallics under Rule 15(3)
read with Section 78 and persunal penaity on Vijender Singh
Gusain, Senior Manager (Finance} should not be demanded and
recovered under Rule 15 ibid.

4, The appeliant contested the show cause notice and the same

was adjudicated . The proposed demand with respect to reversal

of cenvat credit under Rule & (3) read with Rule 6(3A} was
confirmed , against proposed demand of Rs.29,88,8§6;’-, éonﬂrmed
Rs.21,45,284/- on account of discrepancy of documents with regard
to input credit and Rs.15,393/- in respect of credit pertaining to

capital goods used exclusively for providing exempted services,




5.

Being aggrieved, the appellants are before this Tribunal.

0, The first ground urged is that the activity of 'provi_ding room
accommuodation, restaurant, wet cleaning were neither exempted
services nor the same were taxable services and therefore, Ruie: 6
of Cenvat Credit Ruies, 2004 is not applicable. Ld. Counse! states
that on piain reading of Rule 2(e) of CCR, 2004 that:“exempted
service” means taxable services which are exempt from the whole
of the service tax Jeviable thereon and includes services on which
no service tax is leviable under Section 66 of the Finance Act, '.He
further emphasises that the words used are “leviable” and “not
levled”, As such the tax has .been levied on the_ services i_n
question in the Finance Act, 2011, the. tax was very much %e\;iéblej
on the services for room accommodation and food through |
restaurant, wet cleaning etc. As such those services do not fall
under the exempted services prior to passing of the Finance Act,
2011. In this view of the matter, there is no applicability of Rule 6
in their case.

7. Oppusing the contention, the ld, A.R. for Revenue relies on
the ruling of coordinate Bench of this Tribunal in the case of Idea
Cellular itd. Vs. C.C.E., Rohtak - 2009 (18) STR 712 {Tri-Del.)
wherein para 3.1 it has been pleaded by the assessee that ‘inter
connectivity/network  access  service, ‘roaming _service’ and
infrastructure use scrvice’ are not ‘exempted services’ as fhe same
are not taxable. This Tribunal did not agree with this contention
observing that the expression ‘exempted services’ covers not only

the services taxable under Section 66 of the Act, which are fully




exempted from service tax py some exemption notification issued
under Section 93, but aiso those services which a:re not taxabie
under Section 66 of the Act. Accordingly the Tribunal treated the
said services as exempted services,

8. Ld. Counsel for the asessee further contends that service is
exempt only when the service is one of the services as defined in
Section 65(105) of the Act. It is further contended that without
admitting that the service is exempt service, by virtue of Rule 6{2},
they have maintained separate records of the input services
utilised towards exempted services as well as taxable service. Ld.
Counsel further draws attention to para 24 of the impugned order
wherein the authorities have taken notice of the contention that the‘
appeliant has made investment in their Wing 1 relating to taxabte
services to the tune of Rs,88.84 crores and on Wing 11 Rs,103.78
crores in respect of service tax where credit has not been availed
as they were not providing taxable service from the same. The
appeilant has bifurcated the total premise§ in Wing I and Wing II
stating that from lower basement to 1% floor the same are taxable
, the service from floor 1% floor to 2™ floor it utitises towards non-
taxable services like room accommodation, its hotel , restaurant
etc. Fu&her, the appeliant have paid service tax on the output
services in accordance with the scheme of the Act or Rule. The
appeliant has also produced Chartered Accountant’s ce&ificate in
support of their contention as to non-avaiiment of cenvat credit, for
proportionate hotel space utilised for non-taxable service. Ld.

Counse! further states that even otherwise also, they have taken



modvat credit of common input services amounting to
Rs.3,22,80,600/-. Out of this credit pertaining to services
mentioned in Rule 6(5) of the CCR , 2004 amounting to
Rs.3,06,09,592/- leaving balance amount of Rs.17,29,098/-. Rule
6(3A) of the CCR , 2004 provides for bifurcation of commonlcenvat
credit taken towards taxable activity and non-taxable activity and
the same was bifurcated on the ratio of turnover of non-taxable
portion which comes to Rs.10,68,865/- (as demonstrated in Para
C-5 of Statement of facts) which can be sald to be maximum
amount reversible under Rule 6{3A) of the CCR, 2004, Ld. Counsel
further points out that the id. Commissioner has rejected their
contention as regards to separate account maintained oniy on thei
ground of statement of Shri Vijender Singh Gusain, Senior Manager
(Finance) stating  they have nooi maintained inventory/separate

account. For appreciation answer/‘\the guestion to the officer, the /j"‘

same are reproduced below:

Q. Whether you have maintained separate account/inventory for
utitisation of input services credit for taxable & non-taxable output
services?

A. No, we are not maintaining separate Afc finventory.

Q. Whether you have reversed proportionate cenvat credit in
respect of input services utilised for providing non-taxab;;'e output

services?

A. No, we have not done so, \/F(\j’\




8. I.d. Counsel furthér states that no adverse inference can be
drawn from the said statement in view of the adn%itted fact that
they have not taken proportionate ce;nvat ‘credit with respect to
Wing II or the area occupied for non-taxable service. Thus, there

was no guestion of reversal. Ld. Counsel further states that the

extended period isﬁinvocabie and whole demand is time barred.
The appeliant is maintaining proper registers of transactions and
making timely compliance by filing returns.

10. So far as the second issue is concerned (Rs.21,45,284/-) as
regards the document on which cenvat credit has been taken are

deficient, it is urged that the document relating to impotts are

concerned, the same haveﬂbeépf read as a whole, i.e. set of bill of. /Q,J’\
entry with invoices, bill of lading and the shipping documents, Ld. ‘
Counsel demonstrates from one set of document at page 244 in
Volume III of the paper book wherein invoices of Container
Corporation of India shows name of the appeliant, Magnum
Ventures Ltd. giving importer code, bill c;f entry number etc. and

when the same is read with the bill of entry at page 246 wherein

column , name is given with address etc. Details of goods. It is
further seen that details of service tax paid is given in the bill of
the Container Corporation of India which have been paid. So far as
invoices of R.K. Suri, a freight forwarder is concerned the defect
pointed out is that name of the consignee is not mentidned, as it
appears from the invoice in the paper book, the name of the
appeliant is there and as such there is no defect. Further the

service tax, bill number, amount of service tax etc, were also




given. As regards the services availed from MEC Electric Contracts
(P) Ltd., the atlegation is thatfthe same has been taken on the basis
of covering letter. The Id. Counsel del:nonstrates from the sample
invoice in page 321 - 329 of the paper books, Volume IV, we have
seen along with the covering letter, the total bill amount towards
final bill dated 21.9.2009, the bill is also available ,it contains
service tax number and the amount of service tax is also duly
mentioned which have been paid by the appellants. Thus it appears
that there is error in raising objection. We find that most of the
- objections are not renable as the service provider of input can raise
demand under. various names being .biil/debit note/i.nvoice etc'.'
What is relevant is, it should contain the name of the service;
provider and the service recipient along with tax amount and the
fact of payment having been made. We find that there Is none of
the grounds for rejection. |
11. id. A.R. for Revenue relies on the impugned order.

12. Having considered the rival contentions we hold that the
appeliant is maintaining separate account as required under Rule
6(2) of the CCR, 2004 and there is no contrary finding save and
except as alleged by the id. Commissioner that in the statement of
Senior Manager (finance}, he did not state unambiguously.

13. In view of the clinching documentary evidence, no reliance
can be placed on unambiguous statement of the officers.
Accordingly we hold that the appellant has f_u!fil!ed the condition of
Rule 6(2) of CCR and set aside the demand of Rs.91,11,674/-. We

also set aside the demand of Rs.21,45,284/-as we find that the
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'objections of the Id. Commissioner are not tenable in the light of
the findings recorded above. Accordingly, we also set aside the
penalties imposed on the company and its officers. Thus the
impugned order is set aside save and except the amount of

Rs.15,393/~ relating to credit pertaining to capital goods used

exclusively for providing exempted services which are not contested
by the appeliant. Thus the appellant is entitied to consequential

relief, if any, in accordance with law.

14. The appeals are partly allowed. ﬁ(

e
—

(Anil Choudhary)
Judicial Member

T(CL3. MEthew)
Technical Member
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