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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH ; ALLAHABAD

5.T.Appeal Nos. 5071650371 7/15

Arising  out  of QLA No.259-200-ST/APPL-LKOQAKO/ 2014 dated
Z2B/11/2014 passed by the Commissioner (Appeais), Central Excise,
Custams & Service Tax, Lucknow

For approval and signature;

HON'BELE MR. ANIL CHOUDHARY, MEMBER {JUDICIAL}

1. Whether Press Repartars may be allowed Lo seo
the DOrior for publication as per Rule 27 aof the
CESTAT {Frocedure] Rules, 19827 Mo

Whether it should be released under Rute 27 of the
CESTAY (Procedurn) Rules, 1982 for publicallon
i any authoritative report or net? Yes

)

3. Whether His Lordship wishies 1o see the fair copy
of the Order?  Seen

4. Whether Grder is to be circudated te the Departmental

Authoritios? : Yes Tf AT
(1)

1
1

M/s The CGudh Sugar Mills Led.
LAPPEELANT{S)

VERSUS

Commissicner of C.Ex., Lucknow
RESPONDENT {5}
APPEARANCE '

E:‘hr'i Bipin Garg, Adv, for the Appeltant (s)
Shri Rejeev Ranjan, Joint.Commr, {A.R.Y for the Respondent

CORAM:

HONM'BLE MR, ANIL CHOUDHARY, MEMBER {IUDICLAL)

DATE QF HEARING & PRONQUNCEMENT :..11.03.2016




2 S Appral Moy 507165071718

Per Mr. Anil Choudhary

The Appellant is a manufacturer of cane sugar, molasses and
denatured aicahol and is in Appesl against Order-in-Appeal No, 259-
260-ST/APPL-LKO/MK /2014 dated 28/11/2014 passed by the
Commissioner {Appeals), Central Excise, Customs & Service Tax,
Lucknaow.
2. The appellant avaited Cenvat credit on the duty paid on inputs
and capital goods and service tax paid on input services. The appeliant
regularty flied ER-I returns. During the period in dispute February,
2011 to Aucust, 2011, the appeliants have procured inpuls for their
distlllery unit, being molasses, the main raw  material. Faor
procurgment of the same, they have incurred service charges. The
.I service provider charged service tax which was paid and Cenval credit

taken. SCH was Issued as it appeared to revenue that credit on such s

not allowable, accordingly, it was proposed to disallow the amount of
Rs, R,22,148.50+ Rs5.30,07,188/-. The SCN was adjudiceted an
contest and the proposed demand confirmed by way of disallowance of
Cenvat credit with interest and further, penafty was imposed under

Fule 15 (1) of CCR of Rs,50,000/- + Rs.1,50,00/- totalling Rs.2 lakhs.

3. Being aggrieved the appelfant preferred appeal before |[d.
Commissioner (Appeals) who vide common impugned order, was
oleased to raject the asppeal cbserving that from the scope of working
in the agreement between the parties, it is apparent thal service
praviders were appointed for performing liason works for the appefiant

to get allotment of mclasses from the office of the Excise
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3 8.7, Appeal Nes. 50716, 3071715

Comrmissioner and Controtler of Molasses, Allakabad, The service of
hason work provided by the said service nroviders to the appeitant Is
not a taxable activity under service tax net. It was also abserved that
the so calted contract for the faisoning work for procurement of
molasses at a consideration of Rs.36/Rs.30 by Quintal appears to be
speed money in the gard of commissionffes for liaising work, Being

aggrieved the appetiant is before this Tribunatk.

4. The Id. Counsel for appellant states thal molasses prociuced are
under physical the controb of the State Government under Tha Uttar
pradesh Sheera Mivantran Adhinigaym, 1964 and WUttar Pradesh
Shepra Nivantran Niyamavali, 1874, He draws my attention to Sectian
7-8 (1) of the said Act which pravides ~ “any person who requires
molasses for his distiffery or for any purpose of industriat development
may apply in the prescribed manner to the controlier specifying the
purpose for which It is required”. Sup-section {2} provides - "on
receipt of an application under sub-section (1) and after making such
inquiry In the matter as he may think fit, the Controller may make an
order under section 8 subject to considerations like, fi) the general
availability of molasses | (H} various requirements of molasses | (i)
the better uvilization to which molasses may be put in the publlc
interest, : {iv) the extent to which the requirements of the applicant
are gensuine ; (v) reasonable likelihood or otherwise of the molasses
that may be obtained by the applicant being diverted to purpose other

than those specified in the application and where the application s

rejected in whole or in part, he shall record reasons therefor.
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4.1 Section 8 of the said Act provides that ” The Contraller fwith the
prior approval of the Hiate Government by order require} the occupier
of any sugar factory to [Transfer or szl or supply] in the prescribed
manner such, quantily of molasses to such person, as may b
specified in the order, and the occupier shall, notwithstanding any
contract, comply with the order. Further Section & that "(1-a)
provides - Notwithstanding anything contained In Sub-Section (1) the
preupier of a sugar factory shaill sell or supply forty per cant of the
malasses produced in each quarter of a *molasses year” in the sugar
factory to such chemical industries which are actuab users of molasses
and are granted licence under the united Provinces Excise Act, 191(L
1t is further provided that “such guantum of molasses as is not
required by the said chemical industries may be sold or suppiied by
the occupier of the sugar factory o any other unit which is actual
users of molasses with the prior approval of the Contraller.”  Further
from the Uitar Pradesh Sheera Niyantran Niyamavali, 1974, Role 2 {o)
provides that “Altottee means a person in whose favour an order under
Section 8 of the Act, has been made for the purposes of purchase of
molasses, oF to wbom molasses for captlve consumption has been
transferred or supplied, from the occupier of 3 sugar factory. Further,
Rule 8 of the sald Rules provides — that {1) "The Controller may
specify the order in which storage tanks in a factory shall be filled or

emptied and such direction chall be binding on the occupier of the

sugar factory.” Sub-ruie 8 (2} further provides that ™ NG molasses
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5 S.f. Appent Nos.56716,58717/13

produced or srored in a factory in & particular molagses year shall be
mixed with any molasses of the previous MOiasses year without the
pravious permission of the Controller in writing, Further Rule 21 of the
caid Rute provides for the prohibition of rransferring use of molasses
for the purposes other than that for which allotted. eyrther Rule 22
provides — "The molasses produced in & sugar factory shafl be sold or
supplied oniy to distilleries or other persons banatidely requiring it for
purposes of industrial development. Further Rule 2% provides that NG
rmolasses including the molasses for caplive consumption, shafl be
removed from the premises of @ sugar factory unti it has been
wetghed ar measured and a pass in Form M.F.4 has been issued. This
pass shall be icsued In pentuplicate by the occupier of the factory or by

an officer authorized by the Controlier in this behalf.

a.?2 The id. Counsel ctated that from the provisions of the State
Govt. Act and Rules for molasses, it is evident that even the appefiant
cannot transfer the molasses from their sugar mill to the distillery unlt
without the appropriate order and permission from the Controller of
molasses. As a whole procéss is tedious, time-consuming, they have
appainted #Hason agent for assisting the appellant in procuring the
molasses required for thelr distiflery unit for manufacture of taxable
products, namely, denatured spirit. ILis fu.rther evident from the bili of
the service provider, they are registered with the Service Tax
Department and have charged service tax on the sarvice amount as
agreed and accordingly, the appellants have rightly taken the Cenwvat

credit, -
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4.3 The Id. Counsel alsa points out that from the definition of input
service given in rule 2 (1) in clause (ity of CCR, 2004, the inclusive patrt
af the definition, procurement of input is also a service eligible for
Cenvat credit. Clause (if) further provides that the manufacturer who

uses inpul service whether directly or Indirectly in or in refation to the

manufacture of final product and clearance af final products up to the
place of removal, is cligible to take Cenvat cradit. The same is mput
service being in the nature of “procurament of Inputs”. The id, Counsed
have also taken through sample allotment orders by the State Excise
Authority/Controller of Molasses, which specifically shows allotment in
favour of the appellant of certain guality of molasses fram thelr sugar
factory to transfer to the distillery unit through the pipelineg, In anokher
instance, motasses which have heen allotted from one, M/s Govind
Sugar Mills Lid. to the appellant, vide ailletment order dated 21/2/11,

to be transparted through road by truck/tanker.

4.4 The Id. Counsel also relles on the ruling of the Division Bench of
this Tribunatl in the case of ITC Ltd. versus CCE, Hyderabad : 2010
(17) STR 146 wherein the assessee had taken credit of servica tax on
cervices used for Plantation activity. Under the fact that ITC is
manufacturing paper, from trees, peing raw material and investment
was made for improving the Plantation. It was hetd that the activily
mas nexus with the production of cigarettes and further it was held
that it is not necessary that the farmer should sell entlre produce out

of cloned saplings bought from appellant to the appelfiant alone. It
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7 S 7. Appeal Noy.50716,50717/15

was further held that such services are covered as “input service” and
Cenvat credlt is admissidle. The appellant further refies on the ruling
of SMB Bench of this Tribunal in the case of VST Industries Ltd. Vs
cce, , CE & &7 {Appeal 11), Hyderabad . 2013 (31) 5TR 357 {¥ri.-
pangalore) wherein the assesset helng a manufacturer of claaretle,
nad availed input service in the nature of advice to farmers to grow
good quality of robacco. Cost of such sarvices were inciuded in cost of
production by the assessee. 1L was held that services are provided to
farmers on behalf of the assessee, wha paid for the same. Hencs,
acsessee was receipiant of the service, as goad guality robaceo was
requirec for manufacture of good quality cigarettes. accordlngly, the

Id, Counsal prays for allowing the appea! with consequential penefits.
5. The |d. AR, for revenue relies on the impugned orders.

. Having considered the rlval contentions, ! nald that as molasses
are ender the strict control of the State Excise Authorlty, as is evident
fror the discussion in vhe aforementioned paragraph, the appetlamt
have rightly incurred expenses for procurement of the sarme for their
distifiery unit, 50 a5 to manufacture the raxable output Deing
denatured spirit/alcohol. There i no digpute that the assessee have
not received the services and paid the service tax on the said services.
‘Further, 1 hoid that expenses incurred by the appellant for
procurernent of iNputs, is eligible input service as defined in Rule 2
(NN of CCR, 2004, Accordingly, 1 find that the ld. Commissionar
{Appeais) have grred in observing that the service provider have only

obtained the permit to procure molasses but not the molasses whlch is
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the actual raw material. Accordingly, 1 allow the appeal and set aside
the impugned order. The appellant will be entitied to censequential

beneflt In accordance with law,

{Dictated and pronounced in the open Court)

(' /7
. M“:? 1.:;1 \m_,_,,_ [P,

( Anil Choudhary)
e Member {Judmaal)
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