FAX : 0532-24010149 REGISTERED S ATY

CUSTOMS, EXCISE & SERVICE TAX AMPELLATE TRIELENAL
28,00 Macg Civid Lirees, 0L Red Bulidinp,Allabinlud -2 186
CHSTOMS APPEAL BHARNCH

[Frteds 2H00S200 6
T
Appellant as pez adiross in tahle below
Raspondend as pror adidiess in fable Lelaw

Final Order Mo, STEASHETE- 702760200 6-CHUIDB] daed B1AG0H 6

| s dirceted o wansmit ierewith a cenfifwd eopy of ander pussed by e Tribweal unies seclion RS 01 the

Finance Act, 1994 reletiog fu Serviee Tax Ack, 1904, @ s
T aatt, Hepistear
Applicativn Append Natne and Address of Appellant
! STe507522015  VISHNDU SHEEL EXTVERIMTRISES

SEFATTROMALS 1062, SHY AM SEVA MANDAL ROAD,
REMISAGAR COLNY,
[+.01, BENOISALAN,
SIFRCBEI A LA LT
231218
ETAISUIS1 24252004, STR506T0/20ES
STeERCR | 18I0

Name and Address of
Respondent

00, & OB & ST -ALLATABAL
5. MO ARG, CIYIL LANES,
ALLANABADR,

TTAR PRADRSH-Z L

[

L)

Gther Appellzets #nd Respondents as per Asmesuns
Copy T
I, 5 Crupta Cungalisg
ABT, ARAND VITTAR,
VIRAS MARG DA TENEION,
(A LAEE

4. . K. Fewar
B-67, FLATTD PACTORY COMPLEX,
OKHLA PAASEILL,
NEW TMILH1,1 10620




5 Hig Asiciation, COHETAT, ALLAIIALAL

& Dizcotor Sablicatons, Csems, Bacise, L Fatate, Delhi

o Coneas Uablicatioes B Lo, §51248, Bhisian Bilsmal Maig, THew Diglli-2

# Corrmany Law Jstilute af fmilia Pyt Lid., We.2 feld ne. 364 Vailhyaram Street, T, Megar, Chennai-17
B Taminn Alled Service Tl Lad,, S9532, Wow Baohlok [ead, M Eielb-1 10005

B) Friesy Servios Tas Gniine or Com Bt Lid., 407 A, [euon BMall, Satellite R, Ahmedabad 1%

11 LAWCRLIN Advizon £'vl LI:-'.I... AW T3ouse, L%, Soater- 10, Faridabad $21003 {Haryano)

B Tadndintinline con B, 14d, 2nd Fhoce, Vasint Arcade, YVasasl Fowry, Mew Dot « DIGHI0D

13 sk [resessiomal Sarvices Pol Led,, 108, Everest Bluck, Adilya Enstave, Ehpderabad - 38

14 The 10TFA] suciety, 52, Hagarjuna HilLi'unjugwia Hyderahal - 300082

£S5 Boovelodye Poocessing P I1d Amxpsnapetna nndiacom ), FF- 09, st Flaar Crass River hMali, CBL
Cirawtnl Sear Beukanteenza Crarl elhi-1146032

Vet Ixk, 10 CMfice Comy M Guard Flle J:}_d_"_ﬂ*_‘ "

=

Asstl, Begpisirar




IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL RENCH : ALLAH ABAL
COURT Ne. 1
ST/Misc/51242/14 & 51339/15-AL &
APPIAL No.ST/59670/13 & 50752,51100/15 {DE)

{Avising out of Order-in-Appeal Mo, 17ISTAALLINA0LS doated 12A436/26H 3
& T4STiALLI2014 dated 041272014 both passed by Commissioner of
Central Fxcise & Customs (Appeals), Allahabad)

For approval and signature,

Hon'ble Mr. Anil Choudhary, Member (Judicial)
and
1Honhlc Mr. Anil G, Shakhkarwar, Member (Technieal)

1 TWhether Press Reporter may be allowed o cee | Mo

the Order for publication as per ayle 27 of the
CESTAT (Procedure} Rules, 19827

5 Tihether it would be released under Rute 27 of Yos
tha CESTAT (Procedure) Aagles, 1982 for:
publication In any authoritative report or not? |

5 Tiinether their Lordships wish to see the fair copy ISeen
of U order?

47 TWhether order is to be  cirouiated Lo EHE'!:"‘&’EE.

Department Authorities? |

Vishnuo Shree Enierprises

Commissioner of Cenirai Excise & 8.F., Allahabad Appchiants
Vs,

Commissioner of Central Excise & 1., Aliahabad

Vishou Shree Enterprises Respondents
Apncarance:

Shri B Tewarl, Advocate

onri K8, Gupta, Consullan (o7 fssesste
Shri Rajeev Ranjan, Yoint Commissioner (AL, {or Revenue
CORAM:

Han' e Mr. Anil Choudhary, Mesber (Sudicizl) i‘

Jon™hle Mr. Anil G, Shakkarwar, Member {Technical} \
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Per: Anil G, Shaldkarway
These are twe miscellaneous applications and three Appeals.

3 Miscellaneous application No. ST/Misc/S1242/14 was filed in

appeal No. §17/59670/13 (DR}, requesting for early hearing of the
Appeal and miscel]laneous application No, STMisc/51359/15 was
filed in the same appeal, requesting for clubbing. Appeal No.
§T/59670/13 with appeal No. ST/50752/15  and appeal  No.
ST/51100/15, and stay application No. ST/Stay/S0808/15 was fifed in
appeal Na. 8T/37100/15 (IDB).
3. The misceflanecus application No. _E.']‘Miscfﬁl?.dzf 14 was
taken up for heaving. Heard both the sides. Since the malter is of
recurting nature, B.H. application is allowed, and appeals taken up for
finat hearing with the consent of partics.
4. The miscellancous appheation No. $1/Misc/SI359/15 was
taken up for hearing. Heard both the sides. It was found that ajl the
appeals mentioned in the application with a request to club them were
involving same issue for the same appellant for the same service
provided having some common period in the show C#USe HOtCes

therefore clubbing of appeal stated in para No.2 was allowed to be

clubbed. 5\
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5. Slay application No.  ST/Stay/50808/15 in appeal  No.
ST/ASTI00/15 (DB) was fifed by the Revenue, requesling to slay the
operation of impugned Order-in-Appeal No 74/ST/ALLIN2014 dated
(4/12/14. Since the concern appeal was taken up for hearing, the said
stay application become in-fructuous and was disnissed.

0. Appeal No. ST/S967TH13 waz {iled by M Vishou Shree
Enterprises (hearing afier referred as VSI3) against Order-in-Appeal
No. PH/ST/ALLIY20E3 dated 12/06/2013. The brief facts of the case
are that VSI are service providers and repisterad for Cargoe Handling
Service, Maintenance and Repair Service, Manpower Recruitment
Agency Service and [irection, Commissioning and  Installation
Service, Assessee have filed the stalulory returns and poid the -
adimitted tax as per returns. During the period from June, 2005 1o
March, 2010 VSE provided taxable Services {o M{s Hindslco
Industries Lid. V&E was issued  with a show cause notice daled
06.10.2010 demanding Service Tax of Rs.587.89% on amaunt of
Bonug and PF contribution of Rs.50,79,855/- received by VSE from
/s Hindalco Industries Lid. durning the perimf from June, 2005 to
March, 2010 for deploying manpower. The said show cause notice
was adjudicated through Order-in-Original dated 114811 wherein
the said demand of Service Tax was confirmed equal penalty under
Sectton 78 of the Finance Act, 1944 and penalty of Rs 5000/ under
Section 77 with the said act were imposed. VSE preferred an appesl
before the Commissioner (Appeals) who disposed the said appeal

through  the Order-in-Appeal  No. 1WST/ALLIVZUIS  dated

8\
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12/06/2013 which is impugoed order wherein the appeal was
dismissed ss time barred without going into merits of the case.
Through letter dated 11.03.2013 issued by Assistant Commissioner,
Mirzapur to M/s Hindafeo Indusirics fad. under Section B7 (b) of the
Finance Act, 1994, Assistant Commissioner requested service receiver
to pay 1o the exchequer Re. 11,80, 798/which includes Service Tax
demand and penalty lmposed out of t;n: amount due to be paid to
VSE., M/ lindateco Industries Lid. Credited Rs.12,24, 881/~ to
excliequer ﬂu’m:ghl chalan dated 22.07.2013 by deducting fram the
anount payable to VSIE

. HMeard the Leamed Advocate, he has contended that if the total
amount received of Re.30,75,8555~ on which cum tax beneft was
required to be extended by the Original Authority and Appellate
Authority which may be allowed by this Tribunal, The penalty may be
waived in view of the Ruling of Hon’ble Delhi High Courl in the case
of Mis International Consultants and Technoerats vt Ltd, Vs, Union
of India {21 2-TIHOL-966-8 F-Del-8T). I the said case Tlon’ble High
Court has held that Rule 5(1) of Service Tax {determination of value)
Rude 2006 is ultra virus the chiwriny, provisions under Section 66 and
Section 67 of the Finance Act, 1944, Since the issue of valuation was
a matter of interpretation and subjudice penafly under Section 78 of
the Finance Act, may be wajved. The Revenue contented that the
impugned order ts just and fabr,

§ Appeal No. §T/50752/15 was filed by VSE against Qrder-in-

Appeal No 74/ST/ALLDI2014 dated 04/12/14. VSE were jssued with

k,

‘\\.
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a show cause notice dated 08.10,12 alleging that during the period
from 2007-08 to 2031-12 V8L received toral consideration of
Rs.10,13,34, 280/ from M/s Hindalco Industries Ttd. who Is the same
service recipient dealt that in appeal in the foregoing paragraph and
short paid Service Tax of Rs.26,93,163/-. The allepation i the show
cause notice is that on the gross receipt of Rs, 10,13,34,280/- received
from service recipient VS should have paid the Service Fax of Rs,
98,28,425/- during the period from 2007-08 to 2071-12, but paid
R5.71,35,262/- as Service Tax and differential Service Tax .ﬂf'
R4.26,93,163/- was demanded. The show cause notice was decided
through Order-in-Qriginal dated 18.03.14 through which the entire
demand of Service Tax was confirmed, equal penalty was bmposed
and another penalty .of Rs.10,000/- was imposed. VSE preferred
appeal before the Comimissioner {Appeals) to decided the appeal
theough fmpugned order dated 04.12.14 wherein e has modified the
said Order-in-Original dated 18.02.14 by reducing the demand for
over-tapping period and set i aside, and penally iz waived. Against
the impugned order VSE is before us comtenting that for smne services
provided by them to the service receiver the demand for the period for
1005-06 to 2009-10 was atready raised and confiemed. Therefore, for
the said same period another demand for the same activity cannot b
yaised and the show cause notice dated 08.10.12 is bamed by
limitation due to the issue of show cause nolice dated 06.10.[¢ dealt

with in appeal no, ST/59670/13. Therefore, the impugned order may

be sel aside applying the Ruling of the Hon'ble Apex Court in the
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case of Nizam Sugar Factory Vs CCE (AP} 2006 (1971 EL.T. 463
{SC}. Heard both the parties, learned Advocated for VSE contended
vt show cause notice dated 08.§0.12 s bad in Law in view of the
fact that for providing Services by the same assessec 1o the same
service receiver a demand of extended period from 2005-06 10 2009~
10 was already raised through said show cause notice dated 06,1010,
‘Fherefore, as ruled by Mon'ble Supreme Courl in the said case of
Nizam Sugar Faclory ihe entire show cause notice at 08.10.12 is to be
ireated as bad in Law and demand and penalty needs 1o be dropped.

g Y.eamed AR reilerated the findings In Order-in-Appeal.

10, Appeal No, ST/51100/15 e filed by Commissioner of Central
Lxcise, Allahabad against Qrder-in-Appeal No.74/ST/ALLDI2014
dated (4/12/14 which iy also impugned order, in the above refemred
appeal No, $1/50752/15. Commissioner of Céntral Excise, Allahabad
has contended that appeliate authority has commiited g mistake by
reducing the amount of tax liable {0 confirmed by the amount of
Rs.17.47,013/- being an amount confirmed and paid with respect 1o
above show cause notice dated 06,1010 and ﬂppeitatu authority could
have reduced the figure of Rs 26,93,163/- ony by Rx.05,87,899/ and
not by Rs17,47,913/% They have also contended thal the appellate
authority have erred in holding that there is no suppression so for as
the show cause npotice dated 08.10.12 is concerned, Heard both the
parties Leamed AR, reiterated the grounds of appeal. Learned
Advacate for VSE has contended that in view of the Ruling by

Hor’ble Supreme Court in the case of Nizam Sugar Tactory the show

AN,

NP
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cause notice dated 08.10.12 which is issued for extended period

wherein suppression is alleged 1s bad in Law and cannod survive.

1. We have taken all the contentions W all the appeasls into
consideration. In appeal No. §T/59670/13 the demand 1s raised on the
amount of honus and PR contribution patd by service veceiver M5
Hindalco Industries Ltd. to service provider e VSE, in respect of
individual manpower employed hy VSE for attending to the work of
M/s Hindaleo Industries Lad. The appetlant V82 have requested for
bhenafit of cum duty value. We find that they are entitted for benefis of
curn duty value. Therefore, we hold thal Rs. 50,79,855/- recetved by
VSE should be trealed as cum duty value and accordingly, Service
Tax payable on agsessable value needs 1o be worked out. Furtber, we
find that in the case of M/s Internatjional Consullanis and Technocrats
Pyt Lid. referred to in Torgoing paras the issuc of valuation in Scrvice
Tax matters was issue of interprelation of statute under litigation.
Therelore, we set aside the penalty of Rs. 5 87,899/ imposed under

: vl T .

Section 78 of the Finance Act, H44. In respect of appeai Ne.
QT/50752/15, we find that the show cause notice dated 08 10,12 was
resued on the same set of facts for the peried frum 2007-0% 10 2011%-
19 The facts of the case were known to the depariment and on the
basis of facls show cause netice dated (6.10.10 was issued, Therefore,
coptention in the show cause notice dated 08.10.12 that there was

suppression of material [acts is nol tenable in Law. The Hon'ble

_ Atated rE\ . . . ‘g\
Supreme Court in the above sighted case of Nizam Sugar Faclory i bos
™

held as follows,
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“U Alegeation of Supprssion of facts against the appelland cannu hie
vistaingd Wheat the fiest SUN was issned ol the relevant Sty were 1 the
Faowivdie of the ardhorifics. Later o8, while issuing the second and tird shaw
cennse notives the samesyimilar facts conld nor be taken ax suppression of facts on
the part of the assessee s these fuces were already v the Erowledpe of fe
cntharities. We agree with the view fuken v the afirescid fudgments and
respctfully following the sane, Jiled et theee was o suppression of facts on the
part of the assessee/appeliant,

N Por the roasons stated abeve, Ciill Appeal Nos. 2747 of 26801 and
Civid Appead Noo 6267 of 2003 filed by the ossesses are accepled amd the
impugned ordery are sef aside on the fuestion of limitation amly, The demends
ratiseel qainst them oy well as the penalty, if any, wre dropped. Civil Appeals &
Spocial Leave Petition 80 Nos, G271.UITE of 2003 fHed by the department are
dismixyed. Onestions of classification and markeiability are left open. Porties
abiell bear their own costs.”

Following the said Ruling, we hold that show cause notice
duted 0%.10.12 is bad in taw. Therefore, all the proceedings initiated
through that show cause notice are sel aside, As a result, appeal No.
ST/S1I00/1 5 fited by Revenue is dismissed, Appeal No. STIS{}'}‘SE{IS
is aliowed and sppeal No. ST/59670/13 is repranded to oviginal
authority to re-determined Service Tax payable by VSE trealing the
amount of Rs.50,79,855/- paid as cum duly value, Appeliant to appeal
No. ST/59670/13 are directed 1o cooperate with the original authority
wito shail re-determine Service Tax payable as directed above within
a peried of 6 month from the date of receipt of this order. VSE i

erititled to conseguential relief. No Costs.

. . 21k ﬂ'i‘;‘[ poll
[Order is proneunced in open Court on------xwr----- )
e "::E_LJL/ L7 T {:~ A
{Anit G, Shakkarwar) {Anil Choudhary)
Member (Technical) Member {Judicial)
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