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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. I

APPEAL No. L/990/2008-EX[SM]
(Arising out of Order-in-Appeal No. 07-CE/LKO2007 daied 30:01/2008

passed by Commissioner of Customs, Central Fxcise & Service Tax
{Appeals} Lucknow)

M/s Dalmia Sugars Ld. Appeliant
Vs,

Commissioner of Central Excise Serviee Tax, Lucknow Respondent

Shri Arun Pathak, (Advocate), for Appellant

Shri DKL Deb. Assistant Commissioner, (AR}, for Respondent

CORAM:

Hon’ble Mr. Anii Choudhary, Member (Judicial)

Date of Hearing & Date of Decision: 21703/2017
FINAL ORDER NO.. 70 2oL B0iF

Per: Anil Choudhary
The present appeals are filed by the appellant, M/s

Dabmia Sugars Ltd., against Order-in-Appeal
passed by Commissioner of Central Exeise & Customs {Appeals),
Luckrniow. The issue in this appeal by the appellant-assessee is
whether they are entitled to Cenval credit on the cement used in
the foundation of machineries crected which have been further
used for manufacture of taxable or dutiable products.

2. The brief facts of the case are that the appeliant is engaged
in the manufacture of Cane Sugar, Molasses & Ethyl Aleohot
falling under Schedude to the Contral Excise Tariil Act, 1985, Thoy

have taken Cenvat credit of inputs used in the foundation of
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varicus machinery and/or suUpperting slruciures, A table of details

s as follows:-

Ppversed before SUN]

Plant # M achinery &
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The Show Cause Nouce dated 0570472007 was issued for
DTOPGSIG 10 disaliow Cepvat credit on cement, &85 it appeared 1o
Revenue  that cement os seither capital goods nor sparc of
component of the plant & machinery. The appellant contested the
Show Cause Notice by Bling the reply, stating that duriig the
periad, they have u mdertaken oxpansion of sugar Pant along with
4 pew co-generation plant in their Sugar Mills. Accordingly, they
purchased  varous plant and machinery items, Cquipments /
components and 1w the process of instatlation/erection, cement
was utilized in the foundation work and supporting structure for
crection of the machmery, without which the machinery cannot
run and/or give outpuls Hable o b(/ duty. The Show Cause Notice
was  confirmed  vide Order-in-Original - Noo 21 [ Additional

Commissioner/ LRO /2007 dated 0370972007 and penalty  of
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Ex. Appeal Mo 990,08

Rs.2,00,000/ -was also mposed under Rule 15 of Cenvar Credit
Rules, 2004, Being agarieved the appeliant have preferred appeal
before 1d. Commissioner {Appeals) who vide the order, have upheid
the rejection of Cenvar [Modvat of Input Credit on Cement relying
on the ruling of Hon'bie Rajasthan High Court in the case of Union
of India Versus Hindustan Zinc Limnited reported st 2007 (2018
CE.LT. 503 (Rejasthan).

3. Being aggrieved the appellant have preferred  the appcal
betore this Tribunal, The Id. Counsel for the appeliant urges that
the Id. Commissioner (Appeals] have relicd on the rualing in the
case of Union of India Versus Hindustan Zine Limired (Supra) in
relation to Cenval credit on Cement, was taken upder the Cenvat
Credit Rues, 2002, The said ruling is not applicable in thejr facts
as the earlier Convat Crediy Rules, 2002 have been replaced by the
Cenvat Credir Rules, 2004, and under the present rules under
Rules 2(a) read with 2(k) & 2{} of Cenval Credit Rules, 2004, they
are entitled to Cenvat eredil on Cemnent. Rule 2(k} of Cenvai Credit
Rules, 2004 provides, credit means - all goods used in the factory
by the manufacturer of the final products. All the goods .
used in/ or in relation to manufacture of final products whether

directly or indirectly and whether contained in the final products

or not and includes fabricating oils ele., accessories of the {inal
products cleared along with the final products, ... Used in

or i relation {o manufacture of final products or for any other
purpese, within the factory of production. Further, by virtue of
explanation 2 in Rule Ak}, provides - ‘input” includes goods used
in the manufacture of capital goods which are further used in the

factory of manufacture.
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4., The id. Counsel urges that under the changed Rules &
definition, 1t is an admitted fact that Cement has been used inside
ihe factory of preduction and without crection of plant and
machinery, ihere can Do o man ulacture of dutable goods.
Accerdingly, the impugned order be set aside and w hold appeliant
was entitled o Cenvatl credits He, further, relies on te rulivig of
Honble Kamatake High Court in the casc of Commissioner of
Central Excise, Bangalore-ll Versus SLR Sicels Lid. reported at
0192 (280) BT 176 (Karnataka) wherein the assessee had taken
Cenval credit on Steel & Cerment used in manufacture aof Swrage
Tank & Poliution Centrol Rquipmeni. It was held that the assesseo
‘s entitled o take Cenvat credit as inputs under Rule 2(K) read
with 2(1) of Cenvat Credit Rules, 2004 as the inpu.l.s 15 used in
fabrication of capital goods. The view of Revenue that Storage
Tanks & Pollution Control Bguipment was immovabile property and
was nol excisable. Hence, i1 those circumstances, the duty paid on
Gree] & Cement which was used for the consiruction/ manufaciure
of Srorage Tank cannot be avaited by the assessce as Cenvat
credii. it was also observed that the mputs may 1ot e necessarily
gsed in manufacture of the final products. He also relies on the
ruling of Hon'ble Madras High Courl in the case of India Cements
Lid., Versus Customs, Excise & Service Tax Appecliate Tribunal,
Chennai reported at 2015 (321) LT, 209 wherein it has been
neld 1that Cement and [ron & Steel used in supporting structure

and Toundaton for crection of plant & machinery, are chgible as

inputs.
. The 1d. AR, relics on the impugned order.
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G. Having considered the rival contentions, 1 find that the ld.
Commissioner {Appeals) have erred in relying on the ruling of
Hon'ble Rajasthan High Court in the case of Umon of India Versus
Hindustan Zine Limited (Supra) as the said ruling was in respect of
Cenval Credit Rules, 2002 which have been replaced by Cenvat
Credin Rules, 2004, Under the new rules the scope of mmput have
been enlarged. That Cement and fron & Steel used in supporing
siructure for erection of plant & machinery are eligible as inputs, It
is further held that inputs are not necessarily to be used in ithe
manutacture of final producis. An mpul may be used oven in
relation o manufacture of {inal product. I the lacts  and
circumstances of this case, cement has been admittedly used
the erection of capital goods, being machinery, without which
manufaciure of dutiable goods is not possible. Accordingly,
termms of Final Order No. TH080-T1081/2016 dated 18/11722016 in Appest
No,  EA983-8472008-EX[DBL the  appeal  is allowed with
consequential benefits to the apuellant, H any, in accordance with

faw, The impugned order is sel aside
(Dictated and pronounced in Court)

Sd/- |
(ANIL CHOUDHARY)
Member (JUDICIAL)
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