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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGYONAL BENCH : ALLAHABAD

Appeal No. & £/1007/1998-EXIDB]

Arising out of OIO No.01/Commy./MP/98 dated 28.01.1998 passed by
Commissioner, Central Excise, Kanpur-1.

For approval and signature;

HON'BLE MR, ANIL CHOUDHARY, MEMBER (JUDXICIAL)
HON'BLE MR, ANIL G. SHAKKARWAR, MEMBER (TECHNICAL)

1. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT {Procedure) Rules, 19827 : No

Yo Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not? T Yes

3. Whether His Lordship wishes to see the fair copy
of the Order? D Seen

4. Whether Order is to be circulated to the Departmental
Authorities?

. Yes
Sshrt R.K. Somani ' LAPPELLANT
VERSUS
C.C.E., Kanpur L RESPONDENT
APPEARANCE

,Shri Nishant Mishra, Advocate for the appellant-assessce,
~Shrt Amit Kumar Mishra, Dy. Commr., (A.R.) for the Department.

CORAM:

HON‘BLE MR. ANIL CHOUDHARY, MEMBER (JUDICIAL)
HON‘BLE MR. ANIL G. SHAKKARWAR, MEMBER (TECHNICAL)
DATE OF HEARING & PRONQUNCEMENT : 26. 10. 2016
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pear Mr. Anil Choudhary &

The appellant herein i Director of Somani Iron & Steels Lid.
(SISL for short) vide common Order-in-Originatl dated 28.01.1998, a
penalty of Rs. 50,00,000/- was imposed under Section 209A of Central
Excise Rules, 1944. The finding against him in the QIO is that, he is
Managing Director of SISL and as such was aware with the clandestine
removal of the company and was also the heneficiary, wherein a
demand of Rs. 4,39,98,310/- was imposed vide the same common

010.

2. The learned counsel for the appellant urges that theré_ is no
finding of his involvement in any clandestine activity. rle furth’e'r relies
on the finding in the Final Order No. A-388-95/03-NB-C dated
27.07.2003 wherein the matter of _the main company Somanit Iron &

Steels Ltd. and others, this Tribunat have recorded following findings -

wg  On the basis of above mentioned shortage, it was
alfeged that during the period from Feb., 90 to 17.1.93,
appellants suppressed the production of 62202 Mts of
ingots and this guantity was cleared without payment of
duty to their sister concerns. A demand of Rs.
4,39,98,310/- was made against the appellants as well as
to their sister concerns for imposition of penaities. The
adjudicating authority confirmed the demand and
imposed penally of Rs. Three crore upon M/s. Somani
Iron & Steels Ltd. under Rule 173 Q of the Central Excise
Rules. A penalty of Rs. 50 lakh each was imposed on SRfi
R.K. Somani, M.D., M/s. Somani lron & Steels Ltd, under
Rule 200A of the Central Excise Rules. A penalty of Rs.
Five lakh was imposed on M/s. RHL Profiles Ltd. and M/s.
lisha Udyog each. A further penalty of Rs. 50 fakf was
imposed on Sh. K.K. Somani, President, M/s. RHL Profiles
Ltd. A penalty of Rs. 25 lakh was imposed on Sh. K.K.
Singh, Manager, M/S. Somani Iron & Steels Ltd. under
Rule 2094 of the Central Excise Rules.



3 FAIGO7/1998-EX[OE]

5. Learned Sr. Counsel, appearing on hehalf of the
appeliants, submits that the allegation of suppression of
production is only on the ground that the appeliants were
recording lesser production in terms of number of heats
per day and lesser quantity of production per heat. The
private record recovered from the factory premises only
refstes to the period from 01/01/1893 fo 17/01/1993 and
most of the entries alfeged to have been made by one Sh.
Lalit Tewari. No statement of Sh. Lalit Tewari was
recorded. The allegation against the appellants s that
their employee, Sh. Lalit Tweari made entries in the
private record in & codified manner and there s no
evidence on record to show that refevant records,
recovered from the appellants factory, were in the hands
of Sh. Lalit Tewari.

6. The contention of the appellants is that the production
for the period from 17/01/1993 to 18/01/1993 i.e. his ..
were not recorded in their statutory records due to the
visit of Excise Officers and this production was not taken
into consideration by the Adjudicating Authority while
calculating the excess quantity alleged to have been
produced by the appellants during 01/01/1993 to
17/01/1993.

11. We find that the private records recovered from the
appeliants premises showing the date wise detail in
respect of issue of raw-material for each heat, the
number of heats during the period from 01/01/1993 to
17/01/1993 which shows excess production than the
quantity shown in the statutory record. In these
circumstances, from the evidence on record, we find no
merits in the arguments of the appellants in respect of
demand of Rs.6,63,320/- in respect of 72.1 MTs of ingots
on the ground that the appellants during the period from
1.1.93 to 17.01.93 has not recorded the actual production
and suppressed the production of heals.

12. In respect of demand for the period from Feb, 82 to
17.1.93, the demand was calculated on the basis of the
quantity of production alfeged to have been suppressed
during the period from 1.1.93 (o 17.1.93. There is no
other evidence to show that the appellants were recording
less production than the actual production during this
period. The adjudicating authority confirmed this demand
for this period by multiplying the excess production for
the period from 1.1.93 to 17.1.93.

13, The adjudicating authority in para 196 of adjudication
order observed that 'it is’ an open secret that industrial
units engaged in the manufacture of steel generally resort
toc the pilferage of power. Therefore, the power
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consumption records as maintained by the party and also
hased on which the U.P. FElectricity Board took their
charges could not fully refied’. We find that these are
general observations and without any evidence on
records. There is no allegation that the appellants were
involved in the theft of electricity. Appellants produced
records regarding consumption of electricity during the
relevant time to show that from the power consumed by
them, the alleged quantity of M.5. ingots cannot be
produced. This evidence is not rebutted by Uhe
adjudicating authority and the adjudicating authority
rejected the same on the basis of general presumption,
which is not sustainable.

14, In respect of penalty imposed on sister concerns of
appellant firm, there is no evidence on record to show
that they were receiving ingots from the appellant firm on
which no duty had been paid. The adjudicating authority
held that when the goods were cleared without payment
of duty, therefore, these will not be shown in respect of
their sister concern. We find that this finding is also
without any evidence. We find that In these
circumstances, when there is no evidence to show that
the sister concerns received any duty paid goods, the
penalty on the firms as well as their President/Manager
are also not sustainable.

15. In view of above.discussion, the demand of RS.
6,63,320/- is upheld and the remaining demand is sel
aside. The penalty on M/s. Somani Iron & Steels Ltd. is
reduced to Rs. 50,000/- under Sec. 2004 of Central
Excise Rules. Penalties on M/s. R.H.L. Profiles and M/s.
Usha Udyog are set aside. Consequently, the penalty on
Sh. K.K. Somani, President, M/s. R.H.L. Profiles Ltd. and
on Sh. K.K. Singh, Managing Director, Usha Udyog is alsg
sel aside. The appeals are disposed of as indicated
above.”

3. The learned counsel urges that this Tribunal have found the
demand unsustainable on most of the counts and against that
adjudicated demand of Rs. 4,39,98,310/- approximately, ha\ié reduced
demand to Rs. 6,63,320/- and thereby set aside the baianc‘e.demand.
Accordingly, the penalty on the main appellant Somani Iron & Steels
Lrd, was also reduced from Rs. Three crore to Rs, 50,000/- and
penalty on others appellants was set aside, only the name of this
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appeltant was left out, as it appears, by the Tribunal. As such it is just
and proper to set aside the penalty on this appellant also in view of the

categarical finding of this Tribunal,

4, Learned A.R. relied on the impugned order and also on order of
this Tribunal refered above and stated that disproportionate penalty
may be maintained as he was the Managing Director and C.E.O. of the
company and as such he was definitely aware with the misdeeds going

on in the company.

5. Having considered the rival contentions, we are satisfied, taking
n’é'ticg of the findings in the final order of this Tribunal referred above,
w\her'e demand and penalty have been reduced. Penaity on Mr. R.K,
Somani is reduced to Rs. 25,000/- under rule 209A of Central Excise
Rules, 1944. Accordingly, the appeal is allowed In part as indicated
above, We are informed that appel]ant had made pre-deposil of Rs, 10
lakh, pursuant fn inferim stay oé‘der of this Tribunal. We direct ths
concerned Adjudicating Authority to refund the balance of aforesaid
amount to appellant with interest as per rules forthwith, within &
period of 75 days from the date of receipt of certified copy of this
order.

(Pronounced in the open Couwrt)

#5d/- 5d/-
(ANIL G. SHAKKARWAR) (ANIL CHOUDHARY)

Member (TECHNICAL) Member(JUDICIAL)
Patel/-




