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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. I

APPEAL No. E/1025/2010-EX[SM]

{Arising out of Order-in-Original No. 58/Commissioner/GZB/2000 dated
24/12/2009 passed by Commissioner of Custonis, Central Excise & Service
Tax, Ghaziabad)

M/s Sh, Sanjay Mittal AppeHant

Vs.

Commissioner of Central Excise, Ghaziabad Respondent
Appearance;

Shri Aalok Arora, Advocate, for Appellant
Shri D. K., Deb, Assistant Commissioner, {AR), for Respondet:
CORAM: o

Hon’ble Mr. Anil Choudhary, Member (Judicial)
Date of Hearing & Date of Decision:  23/03/2017
FINAL ORDER NO‘..?D%J.G.{.E.o.i‘.?-.........

Per: Anil Choudhary A - i

Rs. 10 lacs, under Rule 26 of the Central Excise Rules, 2002,'
has been rightly imposed on the appellant an employee of the
main party, M/s Qualimax Electronics {P) Lid., situated at
D-12, Site-1V, Industrial Area, Sahibabad, Distt. Ghaziabad,
during the relevant period, and if yes, whether the quantum
of penalty imposed of Rs. 10 lakhs, is just and proper.

2. On the basis of intelligence that M/s Qualimax
Electronics (P) Ltd. (for short ‘M/s QEPL’} is registered with
Central Excise Department for manufacture of Tyres Flaps on
Excisable product, who were also doing job for M/s J.K. Tyres
& Industries Ltd., that they had floated a firm namely; M/s
Vikram Tyres, at Mehrauli , Delhi which was not registered
with the Central Excise Department and was using the

invoices of this firm to clandestinely clear the Tyres Flaps
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(Excisable product) manufactured by M/s QEPL. The office
and factory of M/s QEPL and some other related premises
were searched/investigated by Revenue on 23/07/2008
under Panchnama drawn at the premises. According to the
facts, Tyres Flaps manufactured by M/s QEPL were cleared
on their invoices in the name of M/s Agarwal Tyres, Delhi,
from their factory at Sahibabad to Delhi. On entering Delhi,
the invoices of M/s QEPL were destroyed and the material
was further consigned/transported on the invoices of M/s
Vikram Tyres to the buyers like M/s J.K. Tyres & Industries
Ltd., M/s Birla Tyres, etc. Central Excise duty was charged
on the invoices of M/s Vikram Tyres raised on M/s J.K. Tyres
& Industries Lid., & M/s Birla Tyres, but the same was not
deposited with the exchequer. Investigations, further, revealed
that the Proprictor of M/s Vikram Tyres, is one Smt. Manju
Gupta, wife of Mr. Pradip Gupta, who is Director of M/s
QEPL. Further, Mr. Pradip Gupta was the Authorized
Signatory, operating the bank accounts of M/s Vikram Tyres.
Two more bank accounts in the name of M/s Vikram Tyres
were found, wheremn the said Mr. Pradip Gupta had signed as
Proprietor of M/s Vikram Tyres. Further, in his statement,
Mr. Pradip Gupta stated that he had been operating the
account in the name of M/s Vikram Tyres. In the course of
investigation, the clandestine activity was admitted by Mr.
Pradip Gupta and he further issued a checque of Rs. 2 crore

towards approximate duty liability and deposited the same.
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The other Director, in M/s QEPL, was Smt. Manju Gupta.
Further, during the search at the office of M/s QEPL at Nehru
Place, Delhi invoices of M/s QEPL to M/s Agarwal Tyres and
corresponding invoice of M/s Vikram Tyres to M/s J.K. Tyres
& Industries Ltd. were resumed alongwith other documents.
The Revenue also obtained details of purchases made by the
major buyers of M/s QEPL namely: M/s J.K. Tyres &
Industries Ltd. & M/s Birla Tyres Ltd. and on the basis of
those data it appeared that the Central Excise duty including
Special Excise duty & Cess amounting to Rs.5,66,75,487 /-
had been evaded during the period July, 2003 to November,
2007 on the Tyre Flaps which were cleared on the invoices of
M/s Vikram Tyres. The said estimate of duty evaded was
admitted by Mr. Pradip Gupta in his statement on
26/09/2008. Statement of Mr. Mohit Gupta son of Mr. Pradip
Gupta was also recorded on 25/08/2008, wherein he stated
that he was Authorized Signatory of M/s Vikram Tyres, Delhi,
since October, 1999. He admitted that the unaccounted Tyre
Flaps manufactured by M/s QEPL were being sold to M/s
J.K. Tyres & Industries Ltd. & M/s Birla Tyres Ltd. on the
bills of M/s Vikram Tyres, which did not have any
manufacturing facility of its own, and all the goods cleared on
the bills of M/s Vikram Tyres were understandable
manufactured by M/s QEPL. He also confirmed that being
Authoerized Signatory of M/s Vikram Tyres, he had issued

Cheques of M/s Vikram Tyres, Further, the statement of Mr.
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Kamlesh Kumar Gupta, Proprietor of M/s Agarwal Tyres, was
recorded wherein he had stated that he did not make any
unaccounted purchase of Tyre Flaps of M/s QEPL.

3.  During the course of investigation, statement of Shri
Sanjay Mittal, the appellant herein was also recorded. The
appellant was Manager of M/s QEPL and alengwith Shri
Subhash Attri, Supervisor of M/s QEPL, was concerned with
transporting, removing, depositing, keeping, concealing,
selling and purchasing of excisable goods, which they were
having knowledge or reason to believe were liable to
confiscation. In his statement dated 24,07 /2008, stated that
he is a Postgraduate in Economics. He started working since
1996 and he was employed with M/s QEPL from June, 2005
to mid-April, 2007. He was posted at the Head Office, Delhi.
He was doing the work allotted by the Directors from time to
time. M/s J.K. Tyres & Industries Ltd. are supplying all raw
materials such as Rubber, Carbon black, Chemicals etc.
under job work challans. M/s QEPL manufactures Tyre flaps
from the raw material supplied by M/s JK. Tyres &
Industries Ltd., under job work challans and returns the
rubber flaps to them on challans. No Central Excise duty was
payable by M/s QEPL on the job work done by them for M/s
JK, Tyres & Industries Ltd. M/s QEPL was also
manufacturing Tyre Flaps by purchasing raw materials from
the market. Tyre Flaps, so manufactured required were

cleared on their invoices issued in the name of M/s Agarwal
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Tyres, Delhi. No Excise duty was paid by M/s QEPL on such
Rubber Flaps. As soon as the consignment of such Rubber
Flaps crossed U.P. border into Delhi, the invoices issued by
M/s QEPL in the name of M/s Agarwal Tyres were destroyed
and invoices issued by M/s Vikram Tyres were given to the
transporter. For the transportation of such Rubber Flaps to
M/s J.K. Tyres & Industries Ltd., situated in the state of M. P.
& in Rajasthan. On the invoices of M/s Vikram Tyres
appropriate duty of Central Excise was charged from M/s J.K.
Tyres & Industries Ltd. Since M/s Vikram Tyres had in fact
not undertaken any manufacturing activity they had not paid
any duty of Central Excise on the invoices issued by them to
M/s J.K. Tyres & Industries Ltd. For transportation of rubber
flaps the services of transporter, namely; M/s National Cargo
Move_rs, Delhi had been used. M/s Vikram Tyres, is a
Proprietor concern of Mr. Pradip Gupta. All the invoices, in
the name of M/s Vikram Tyres, had been issued from the
Head Office of M/s QEPL situated at Delhi and these were
signed by one Mr. Sanjay Jaiswal. The appellant had again
joined in the new firm of Mr. Pradip Gupta, namely; M/s M.
B. Rubber {P) Ltd., having its office also at Nehru Place, New
Delhi, since the month of November 2007. In his further
statement, the appellant have admitted to have been
maintaining a diary (Singapore 109) which contains
transactions of unaccounted raw material, purchases for use

in manufacture of Tyre Flaps, sold on the Bills of M/s Vikram
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Tyres. In this diary hand-written ledger accounts of the raw
material suppliers were maintained. The appellant also dealt
with the dealers to whom rejected Tyre flaps were sold
without payment of duty, He had made cash transactions and
payments fo various prominent suppliers against purchase of
raw material. One, Shri Harl Babu Sharma, Proprietor of M/s
National Cargo Movers stated that he used to get instructions
from the appellants - Shri Sanjay Mittal for transport of Tyre
Flaps cleared.

4. Based on such findings 1d. Commissioner have held that
the appellant Shri Sanjay Mittal is involved in evasion of duty
and in this way he has dealt with the goods which were
cleared without payment of duty liable to confiscation and as
such is liable to penal action under Rule 26 of the Central
Excise Rules, 2002. And accordingly, a penalty of Rs, 10
lakhs was imposed vide the impugned order,

5. The Id. Counsel, Shri Aalok Arora, appearing for the
appellant stated that it is nowhere case of the Revenue that
the appellant was getting any share in the supply and/or the
clandestine activity of M/s QEPL and its director(s). The
appellant was working as the Manager of M/s QEPL as it
appears from the duties done by him. He was only carrying
out the instructions of the Directors and had no personal
interest in the clandestine activity of the company namely:
M/s QEPL or the firm - M/s Vikram Tyres. It is also a matter

of record, that the appellant was drawing a salary of
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Rs.10,000/- only per month. It is further stated that it is not
the case of Revenue that the appellant on his own motion
and/or voluntarily had involved himself in the clandestine
activity of his masters. Accordingly, prays for a lenient view of
the matter, praying for deletion of the penalty imposed.

6. The id. A. R. for Revenue relies on the impugned order
and has taken me through the allegations and the findings.

7.  Having considered the rival contentions and on perusal
of record, I hold that the appellant was a small-time employee
drawing a salary of Rs,10,000/- during the reievant period.
Although, he is an educaled person, but it is not the case of
Revenue that he was entitled to and/or getting the share in
the clandestine activity of his emplﬁyer. It appears that the
appellant unknowingly got involved as an employee in the
clandestine activity of his employers. Under the facts and
circumstances, | uphold that the appellant is liable to penalty
but at the same time 1 find that the quantum of penaity
imposed is guite high and harsh. Accordingly, 1 reduce the
penalty imposed to Rs.2,50,000/-. Thus, the appeal is
allowed in part. The appellants will be entitled to
consequential benefits, if any, in accordance with law.

(Dictated and pronounced in Court)
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