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"f} IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. 2
APPEAL No. E/1067/2011-EX[SM]

(Arising out of Order-in-Appeal No. 36-CE/APPL/NOIDA/2011dated
24/02/2011 passed by Commissioner of Central Excise & Customs
(Appeals), Noida)

M/s Samsung India Electronics Pvt. Ltd. Appellant
Vs,
Commissioner of Central Excise, Noida Respondent
Appearance: -
Shri Atul Gupta, Advocate, for Appellant
Shri Pawan Kumar Singh, Superintendent (AR), for Respondent
CORAM:
Hon’ble Mr. Anil G. Shakkarwar, Member (Technical)

Date of Hearing & Date of Decision ; 03/03/2G17

FINAL ORDER NO../7034.3/.2¢13.........

Per: Anil G. Shakkarwar
The present appeal is filed by the appellant, M/s

Samsung India Electronics Pvt. Ltd. against Order-in-Appeal
No. 36-CE/APPL/NOIDA/2011dated 24/02/2011 passed by

Commissioner of Central Excise & Customs (Appeals), Noida.

2. The brief facts of _thé case are that the appellant
deposited an amount of Rs.20,33,747/- through TR-6 Challan
dated 20/01/2009 on insistence by the Department towards
Education Cess. Further on 17/04/2009 they filed refund
application/claim for the said amount of Rs.20,33,747/-. The
Original Authority decided the said application through
Order-in-Original ~ No.  527-R/AC/N-IV/2010-11  dated
26/11/2010 wherein he rejected the refund claim étati11g that
Commissioner of Central Excise, Noida has issued a Shdw

Cause Notice to the appellant under the C. No.
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V(15}Adj/Noida/Samsung/158/2009  dated 02/02/2010
wherein an amount of Rs.59,08,917/- has been demanded on
the ground that the appellant has short paid the said amount
during the period from March, 2008 to August, 2009 which
includes the amount of Rs. 20,33,747/- de.posited by the
api)ellant and the said Show Cause Notice also has a proposal
for appropriation of the said amount and since the said Show
Cause Notice is still pending adjudication, he has rejected the
application for refund. Aggrieved by the said order appellant
preferred appeal before Commissioner (Appeals}. It was
decided through impugned Order-in-Appeal No. 36-
CE/APPL/NOIDA)QOI ldated 24/02/2011 wherein the Id.
Commissioner (Appeals) has declined to interfere. Aggrieved
by the said Order-in-Appeal dated 24 /02/2011 appellant has

preferred appeal before this Tribunal.

3. During the hearing on 02/01/2017 Revenue was
requested to submit a report about the outcome for the

adjudication of said Show Cause Notice dated 02/02/2010.

4. Heard the ld. Counsel for the appellant who has
submitted that the amount that was deposited on
20/01/2009 was not in compliance to any confirmed demand
and that the said amount had become duty deposit and that
the Original Authority has held that said amount was
proposed to be appropriated on adjudication of Show Cause

Notice dated 02/802/2010, and that the said Show Cause
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Notice dated 02/02/2010 is not yet adjudicated therefore, the
said amount is without any authority of law with the

exchequer.

5.  Heard the Id. D. R. who has submitted a report dated
11/01/2017 received from Commissionerate, Noida wherein it
has informed that said Show Cause Notice dated 02/02/2010

is still pending adjudication.

6. Having considered the rival contentions and on perusal
of record, I find that the amount which was deposited on
20/01/2009 was not deposited in compliance to any
confirmed demand. The same was deposited on insistence of
the Department, and that even today that amount has not
been confirmed through any process of adjudication.
Therefore, the appellant is entitled for refund of the same
along with interest as per the provisions of law. 1, therefore,
allow the appeal and direct the Original Authority to grant
refund of the said amount with interest within 90 days of
receipt a copy of this order. In above terms, the appeal is

allowed, and the appellant is entitled to consequential reliet,

as per law,
(Dictated and proncunced in Court) e
-Sd/-
(ANIL G. SHAKKARWAR)
Member(TECHNICAL)
Ansari R

TN S ESTTAT)Y
38, v, ol e w2 11001

3B, M. G. MARG, ALLABABAR-221001



