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{N THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT Ne. 1

i, APPEAL No.C/70744 & 70145/2015-CU[SM]

(Arising out of Order-in-Appeal No. 337-338/Cus/APPL-LROAKO201S
dated 31/08/2015 passed by Commissioner of Ceniral FExeise & Customs
(Appeals), Lucknow)

For approval and signature:
Hon'hle Mr. Anil Choudhary, Member {Ju dicial)

| 1. whethar Prass Reportéz‘ may be allowed to see L No
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827
ST Whether it would be released under Rule 27 of Yes
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?
=S whether his Lordship wish to see the fair copy of | Seen
P the order? -
iy .
il S
) 4. Whether order is to be circulated to theYes . j\
H (/""
Department Authorities? ;’t\ o {/’H
i H _5 l P
Erp s o = e e e ZERLE iz f‘l\
Commissioner of Customs, Lucknow Appeliant i ;
LA
Vs.
Mohd. Nayab & Imtiyaz Ldris Respondents
Shyi VUK. Shastri, Assistant Commissioner (AR), for Appellant
Shri AP, Mathur, Advocate for Respondents
CORAM:
Hon'ble My. Anil Choudhary, Member (Judicial)
.}':
Date of Hearing : 20/06/2016 :.-"'. :
Date of Decision ¢ 20/06/2016 5 {
I' 2 i
' FINAL ORDER NO- 7100600 /00 G,
s : \ﬁr\ ’_,I_'\‘.:?
o o ‘:\;;(.
L Per: Anil Choudhary R

o
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The revenue is in appeal against conunon Order-in-Apredl R

137-338/Cus/APPL-LKO/LKO/201s  d ated 3170872015
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Commissioner (Appeals) Central Excise, Customs and Service Tax,
Lacknow.

2 The issue in this appeal is whether under the facts of
cireumnstances whether absolute confiscation was warranted for the
wwo Gold Bars/Biscuits recovered from each of the respondents
weighting 111 gms approximately each, which was naot declared to the
Customs and found while respondents were walking out through
gxaw channel.

“% Tihe brief facts are that the respondents arpived at Lucknow
Airport from Saudi Arabia on 19/01/14. Both the respondents were
having an Indian passport and were passing through green channel
were intercepted by Customs and on the disembarkation card handed
over by them, no dudiable goods were mentioned. On suspicion, the
bageape of ihe respondents/passengers were taken for the X-Ray,
seanning, in \>\-'hich.no dutiabic goods were found. Thereafler, during
process of frisking, while checking the watlets, two gold bars each,
wrapped in white paper and tape were recovered from the wallet of
‘f‘}c respondents. The said gold bars were marked as ‘1HBTM,
SUISSE, 10-Tolas, Fine Gold, 999.9°. The said four gold bars on
examination by approved valuer, were certified that the recovered
hars/biscuits were of gold, totally weighting 466.560 gms valued at
Rs.14,11,344/-. The goods were seized vide Panchanama on the same
day as it was believed that the same is liable to confiscation under
section 111 (1), (1) & (m) of Customs Act, 1962 read with baggage

Rules, 1998 as amended.
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4, In their statement dated 23/02/2014 recor ded ander Section 108
of Customs Act, 1962, both of them stated that they were working 23
welder in Saudi Arabia and further stated that they have I‘C-t‘ull‘ilé(i-i;éi)
India afier 14 montbs and the said eold found and seized were given
to them by Shii Imtivaz Idris, who toid them to secret the same 1 thieir
wallet and deliver the same outside at Lucknow Alrport 1o a person,
after verifying his identity. They were required to call Shri Imtivaz
Tdris in Rivadh for which they were promised to be paid some money
and in greed, they had resor ted to this illegal import. They also stated
that the number of Shri Intiyaz Idris is 9877664504, They also stated

grated it

}-*-‘i
»...\.‘

that their Air tickets were arranged by Shri Iimtivaz Ldvi

s

two gold bars/biscuits 10 Tolas each were recovered from him, wer

given by one of the friend of Mazabaru} Hag named Shri 11}1i.i}-'az.‘}_£l‘;1-is
in Riyadh and he had to deliver the same at Lucknow Alrport for
which Shri Imtiyaz Ydris arranged Alr ticket, Further, he does not know
the address of Shri Imiyaz Idris. The other respondent in response 10
sununons, alse appeared on 27/06/14 and a statement was recor ddod
ander Section 108 of the Customs Act, 1962 wherein he stated that
two gold bars/biscuits weighting 10 Tolas each recovered from him
were given by Shri Tmiiyaz ldiis besides that he lnew  nothing.
Pursuant to enquiry, show cause notice way issued as to why e
goods be not confiscated and heid liable for confiscation u;* ley
Section 111 (1), (1) and (m) of the Customs Act, along with
confiscation of the two black color teather like material purse/wallet

congisting white paper wrapped with cello tape used as concealing
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material under Section 119 of the Act ibid. Further, two Nokia mobile

phones are also fiable fo confiscation under Seetion 111 of the Act

heing used for smuggling activity and further why not penalty be

imposed upon the respondents undex Section 112 and Section 114AA
of ihe Act.

5. The respondent confested the show cause notice and filed
written statements. lmtivaz Idvis stated that on arrival at Lucknow
Ai:i_;[]{)l‘il, as he was wailing at conveyer helt Tor his luggage. one
1'11;13601'01* of Customs came and enquired from him whether he had
anyibing to be declared. The Regpondents admitted that he had two
gold bars each wrapped with white paper and kept in the leather wallet
in his pocket of the shirt. Thereafter, he was taken to Customs office,
and asked to sit in the room and wait till 2:30 PM, when an officer
asked him to sign his statement as dictated. The respondent tendered
his statement as was dictated to him and the same was not voluntary
& true and the respondent was bringing these two gold biscuits for the
marriage of his sister. It was not concealed anywhere but kept in his

wallet in the pocket of his shirt along with the purchase receipts. The

gold biscuits, wallet, Nolkia mobile phone and the purchase receipt of

gold biscuits were taken over by the sgizing Officer and a
confessional statement had been exiracted from him by intimidation
and detaining him late in the night. The respondent could not dare to
cafuse for recording of his statemnent because of intense fear due to the
{wet that he bad never faced such a situation. The respondent was

working in Saudi Arabia since the year 2012 and was returning after

Q-



14 months of stay. He had purchased the gold biscuits with relevant
receipt through Mr, Walliullah, He was not a carrier for the sa il \fu
Wali. Further, as he was intercepted from the embarkation hall, al«z;:ze
time of fetching his luggage from conveyor belt, the time for the {iling
of declaration to the Customs officer, had not come. Since he was
working in Saudi Arabia, he had requisite amount o purchase the gold
biscuits and had the receipts, which have been seized. The respondent
would have definitely paid Customs duty leviable thereon, at the post
of Customs officer but was intercepted before the cceasion to mak

the declaration & pay duty could be reached. Further, gold is nol
restricted/prohibited goods for being brought by person retwning o
India after more than one vear of stay abroad. The requirement 1\% 10
pay the concessional amount of Customs duty leviable on the goid
imported with the baggage by the person. Under the circumstances,
the Clauses (1)(1), and (m) of Section 111 and Section 119 Customs
Act, are not attracted. Further, there is no case of any misdeclaration
made out against the respondents. As gold is importabje and was
seized before the respondent could reach al the post of Customs
officer for making declaration and paying duty, there is no breach of
Section 112 of the Act. Further, under the circumstances, the imporied

gold biscuits are not liable to confiscation and the re spondent 18 1 c.d\

to pay the concessional rate of duty. A similar stalement was given by
the other respondent, in his written submissions.
6. The SCN was adjudicated by Order-in-Original dated 10/02/15

wherein it was found that the quantity and the nature of goods, are

e e
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such that they were allowed for mportation wnder Baggage Rules,
1998, upon fulfillment of stipulated conditions. As the respondents
failed to fulfill the declaration of the seized dutiable goods, the same
were recovered by the Customs officers, on finding that the same are
not declared in the disembarkation card, but the same was claimed by
respondents to have been declared orally on being intercepted by the
Cpstoms Officer at the conveyer belt. It was further found that the
1'(;;_.:‘;30}3(1(—:1‘1113 have returned fo India after staying abroad for more than
on{, year and hence, they were eligible for bringing gold up to 1 Ke.
Further, it is admitted fact that they have imported two gold
bars/biscuits each weighting about 116 gm each or 232 gms
approximately, by each of the respondents. It was further found that
the quantity of gold imported by the respondents, capnot be termed as
commercial quantity and further the gold/goods being carried by
tiem, are otherwise permissible for import subject to declaration as
per the baggage Rules, 1998, As such it was held, they have violated
the para of 2.20 of Foreign Trade Policy-(2009-14) read with clause

3.:’{_:,1 Jh) of Foreign Trade (Exemption from application of Rules in

i,
-

certain cases) Order, 1993 and the provisions of Foreign Trade
(Regulation) Rules, 1993, The imported gold was held to be ilegally
imported as not declared properly in terms of Section 77 of the Act
and was held Hable to confiscation in terms of Seétion 111 of the
Customs Act, 1962, The Nokia mobile phones were held not liable to

“confiscation.
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7. Being aggrieved the respondents preferred appeal belore the

Cormmsssioner (Appeals) on the grounds that the gold biscuits w :’:1L_,
imported for personal use and no fine and penalty was imposable
under the facts that they were apprebended and intercepied before the
occasion to make declaration to pay the duty could come, and on
further ground that gold biscuits are e neither prohibited nor resuicted
goods and im.portabi.lity have been, admitted by the adjudicating
authority. Further, the respondents had prayed for CrOSS-EXATINaion
of the punchanapma witness which could not be produced by the
Revenue & as such, selzure was vitiated, Further, penalty imposed
under section 112 is also fit to be set aside and the same was il‘;;}p{{scd
without specifying the exact clause thereof, Further, penalty u?ri':ch::r
section 114AA is imposable, only where knowingly any false or
incorrect material is used for the purposes of the Customs Acl. The
revenue was also in appeal before the Commissioner {Appeals) on the
pround that as the gold have been concealed by the respondents , couid
not be considered as bona-fide baggage e and hence would fall under
the category of prohibited coods and thus, is liable for absoiut
confiscation. The order-in-original is self contradictory 1o the extent
that at one place it holds that that eligibility eriteria of an eligibie
passenger i not Satisﬁedlwhile, at the other place, it is held that such
eligibility criteria is satisfied. Further the adjudicating auzhori{;’ has
over looked facts th_at the gold had been concealed and was not

declared and hence, the same was liable to be confiscated absos lutely

as there was an attempt to smuggle into Tndia. Further, the redempiion
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option was given to the respondents, though the actual owner of the
200ds, 1. e. Shri Tmtiyaz idris(in Riyadh), who is known and the same 18
‘1 confravention of section 123 (1) of the Customs Act.

&, The jeamed Commissioner (Appeals) was pleased to dismiss
the appeals of hoth the respondents herein and the Revenue observing
that it is a case of improper import of goods and hence, lable 1o
confiscation and not absolute confiscation. Further, absolute

confiscation is a matter of discretion under circumstantial exigencies

Sohich comes into play in such cases where no claimant of trapped

concerned persons or the respondents from whose possession, the
goods were seized, are available, hence, it makes no sens¢ to
confiscate the goods in absolute terms. e further found that the
address of Shri Imtivez Idvis (in Riyadh), is not available which
indicates that the person, who have handed over the gold bars to the
regpandents, is not known by location or otherwise. Section 125 of the
Customs Act, 1962 while using the term “owner”, identifies such
owner as a person to whom the goods may be redeemed practically. It
1<~ for ihis reason that section 125 of the Act, al'so prescribes that
where the “owner” is not known, the option of redemption wauld be
given to the person from whose possession or custody such goods
were seized. Further, holding that the option of redemption given to
the respondents by the afi]uciiczﬁ'ing, authority, 1s carrect. Further, the
guantum of redemption fine imposed, was aleo found to the proper

and reasonable, so far, penalty under section 112 of the Act is
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concerned, it was observed that the same was discretionary and cangot

exceed the duty sought, to be evaded and thus, the penalty imposzed of

Rs.1,30,000/- each was held to be proper and sustainable.

9. The learned AR, for revenue have 1aken me through, the facty
and circumstances of the appeals and relying on the ground of appeat,
stated in the case of goods simuggled, warrant absolute confiscation m
absence of proper declaration under Section 77 of the Act. It 1s further

stated that under the Baggage Rules, 1998, import of goid is allowed

to a bona-fide passengers, in permissible quantity at prescribed rate of

duty. In the present case, the facts indicate that the respondents were

\
carriers of gold and attempted to smuggle the same and thus, caxj}l}ro&'
be equated as eligible passenger. Further, the right of a smuggler
could not be and should not be equated with the right of & bona-fide
passenger. In the present case, the facts indicate that the gold did no
belong 1o the respondents/passengers who were simply carrier for
some other person and fiuther, attempted to smuggle the gold by
concealing the same and not declaring the same before the Customs
authority and further were involved in smuggling for a pre-decided
consideration.

10, The leamed advocate for the respondents have tuken me o Lhe

findings of the adjudicaling authorty and the Commssicner

(Appeals) and have emphasized that under the facts and
clrcumstances, ne serious offence is made out against the respondents

as they had kept the gold biscuits in their pocket, which does not

amount to concealment and fuwrther they were infercepted at the
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conveyer belt before they could reach at the Customs post for

declaration and paying duty.

. Having considered the rival contenitons, I find that the
respondents had been warking abroad in Saudi Arabia for the last 14
months. T further find that the quantity of 233.280 gms of gold each is
not a comumercial quantity and is valued at R&.7,05,672/- which cannot
be said to be a quantity which the respondents could not purchase and
mport inte India from their savings out of their earpings. Further, |
iind ihat the respondents could have imparted gold wp to T Kg each
;2.-?,

subject to proper declaration. Thus a case of non-declaration is made
out at best, against the respondents. In the circumstances of the cage, |
do not find any reason to interfere with the order of the learned
Commissioner (Appeals) who have upheld the order of confiscation
with redemption fine, redeemable on deposit of duty and fine. I
further find that the penalty imposed on the respondents, is adequate.
Accordingly, the appeal ofmr(-:venue is dismissed and the order of
learned Commissioner (Appeals} is upheld. The respondents will be

entitled to consequential benefitg, if any, m accordance with law.
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